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THE FUTURE OF NEUTRALITY 
By 
Quincy WRIGHT 
Professor of International Law, University of Chicago 


I. RECENT PROPOSALS FOR MopIFYING NEUTRAL DUTIES 


On December 5, 1927, Representative Burton introduced a 
resolution! declaring it ‘the policy of the United States to prohibit 
the exportation of arms, munitions, or implements of war to any 
country which engages in aggressive warfare against any other 
country in violation of a treaty, convention, or other agreement to 
resort to arbitration or other peaceful means for the settlement of 
international controversies.’’ Criminal penalties were provided for 
anyone exporting such goods after the president had determined that 
a country was engaging in aggressive warfare. 

The essence of neutrality under international law is impartiality; 
thus the resolution in effect proposed the abandonment of neutrality 
as a national policy where the aggressor can be determined.? It 
conforms to President Wilson’s declaration of April 2, 1917, that 
“neutrality is no longer feasible or desirable where the peace of the 
world is involved and the freedom of its peoples.’ The same policy 
has been adopted to a certain extent by the members of the League 
of Nations. Article 16 of the Covenant provides that “resort to war”’ 
by any member “‘in disregard of its convenants under Articles 12, 13, 
and 15 shall ipso facto be deemed . . . anact of war against 

170th Congress, 1st sess. H. J. Res., I. Text with comment by Representative 
Burton, Current History Magazine, January, 1928, pp. 456-457. See Appendix, V, 4. 

2 The resolution would violate Articles 7 and 9 of the V Hague Convention of 1907. 
Though neutrality has been used in the sense of mere non-participation in the war, tech- 
nically it means a legal status involving duties of which impartiality is the foremost. See 


Hague Conventions, 1907, No. V, Art. 9; No. XIII, preamble, par. 5 and Art. 9, and extracts 
from Hall, International Law and Oppenheim in Appendix I. 

Article 33 of the Geneva convention of 1925 on arms trade suspends the operation of 
provisions requiring government supervision and licensing of arms exports in respect to 
“consignments . . . to or in behalf of belligerents."’ This was done to avoid any 
possible interference with the impartiality required by neutrality. (Proceedings of the 
Conference for the Supervision of the International Trade in Arms, 1925, DP. 237, 599, 749)- 
When this question was introduced in the League’s temporary Mix Commission on 
Armaments on motion of Lord Cecil of Great Britain, M. Jouhaux of France at first 
feared such impartiality would be contrary to the Covenant and the treaty of mutual 
assistance then under consideration. (Conference for the control of the international 
trade in arms, Preliminary Documents, 1925, pp. 83, 179, 205, 233.) 
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all other members of the League which hereby undertakes immediately 
to subject it to the severance of all trade or financial relations.’’ 
Residents of the covenant breaker, and if deemed expedient, its 
nationals also* must be prevented from financial, commercial, and 
personal intercourse with residents, and if expedient nationals, “of 
any other State whether a member of the League or not.”” The 
council may recommend the use of military, naval, and air forces by 
members to protect the League covenants and the members agree to 
support each other in financial and economic measures, in resisting 
counter measures by the covenant breaker, and in permitting transit 
through their territory by forces cooperating to protect the covenants. 
While neither these nor any other provisions in the Covenant require 
League Members to go to war against the covenant breaker,‘ they 
obviously do require unneutral conduct. Economic boycott of the 
aggressor and economic support of the victim are not the impar- 
tiality required by general principles of international law and 
specifically by Articles 7 and 9 of the Hague Convention on neutrality 
in land war. 

Obviously it would be difficult for the League States to carry out 
this policy of commercially isolating an aggressor nation if the 
greatest commercial nation of the world maintained the right of its 
citizens to trade, especially in arms, with such an aggressor. A 
naval power, such as Great Britain, assuming responsibility for 
enforcing the League’s policy, would soon find itself in bitter con- 
troversies over neutral rights with that commercial nation, especially 
if the latter, like the United States, had a tradition of asserting broad 
neutral rights while it was neutral. 

If the application of League sanctions did not create a technical 
state of war between the League Members and the aggressor, it 
would be even more difficult to make them effective, within the 
rules of international law. The United States would not then be a 
neutral in the technical sense and could not claim neutral rights 
of trade but it could claim for its citizens the normal rights of trade 
in time of peace which are even more extensive. The League States 
could not justify their activity as the application of belligerent rights 


* Article 16 refers only to nationals but the assembly in 1924 approved an amendment, 
now in process of ratification, which includes residents. 

‘ Canadian Resolution on Article 10, 4th assembly, September 24-25, 1923; Secretary- 
General's report on Article 16, May 17, 1927 (Pub. of League of Nations, Legal, 1927, V, 
14, p. 83); Rutgers, Memorandum on Articles 1q, 11, and 16, February 3, 1928 (Pub. of 
League of Nations, Disarmament, 1928, IX, 3, p. 24). See Appendix IV. 
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but would have to bring them under the head of retorsion, reprisals, 
pacific blockade, or other recognized coercive measures short of war 
which in principle seem to give no right to interfere with the com- 
merce of third States on the high seas.§ 

The International Blockade Committee set up by the Council of 
the League in 1921 recognized this situation. ‘So long,” it said, 
‘as great exporting countries remain outside the League, the applica- 
tion of Article 16 in its entirety would not merely meet with great 
obstacles, it might even put the States Members of the League in 
very embarrassing positions,’’ consequently efforts should be made 
in case the sanctions were applied “to arrive at arrangements which 
will at least insure their passive cooperation.’’* 

The possibility of non-Member States taking a sympathetic 
attitude toward the application of League sanctions in view of the 
fact that they were not for selfish political purposes but for the 
general good of the world was referred to in the report of the Secretary- 
General on Article 16 in 1927. In the same year, Mr. Henry Wickham 
Steed, former editor of the London Times, asked, in a statement 
widely quoted in the American press, “whether at some future time, 
after due deliberation and uninfluenced by any save purely American 
considerations, the accredited spokesman of the American people 
could not declare that the United States abhors aggressive war, and 
that it will never weaken the hands of other nations which may band 
themselves together for the purpose of deterring an aggressor or of 
compelling him to desist from aggression. ’’? 

The same object was hinted at in Article 3 of the Shotwell-Chamber- 
lain proposed treaty in response to Foreign Minister Briand’s sug- 
gestion of April 1927, that “‘in the event of a breach of a treaty or 
covenant for the compulsory peaceful settlement of international 
disputes other than this covenant, each of them undertakes that it 
will not aid or abet the treaty breaking power.’’ This, as Professor 
Shotwell explained, ‘‘recognized a moral duty not to help an aggres- 
sor’’ by States, and though it did not impose a duty to prohibit 
private arms shipments to aggressors would naturally suggest such 
action by the governments. Representative Burton’s original 
resolution adopted this policy. 

’ Giraud, Memorandum on Pacific Blockade, May 17, 1927 (Pub. of League of Nations, 


Legal, 1927, V, 14, p. 89.). 

6 Report of International Blockade Commission, August 28, 1921 (League of Nations, 
Pub., Legal, 1927, V, 14, pp. 16, 21). 

’ Current History, December, 1927, p. 349. 

8A Draft Treaty of Permanent Peace, the Inquiry, 129 E. 52d St., New York, pp. 11, 


24. 
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After comment on the Burton proposal in the public press, by 
senators and publicists,* and after other resolutions on the subject had 
been introduced in Congress,'* Representative Burton, on January 18, 
introduced a new resolution declaring it ‘‘the policy of the United 
States of America to prohibit the exportation of arms, munitions, or 
implements of war to any nation which is engaged in war with 
another.’’ Criminal penalties were provided for anyone exporting 
arms to either belligerent after the president had recognized the 
existence of war by making a neutrality proclamation." 

Instead of an abandonment of neutrality, this resolution proposes 
a strengthening of neutrality. The element of partiality toward the 
defenders of order and against the aggressor has disappeared. Both 
are treated exactly alike as required by neutrality, the only change 
from the past practice being that the United States would add to its 
former duties of neutrality, that of embargoing arms shipments to 
both belligerents, a policy which has already been given congressional 
sanction in the case of domestic violence in American countries or 
countries in which the United States has extraterritorial jurisdiction,” 
a policy which was adopted by Brazil and several European States 
while neutral during the World War," and which was urged upon the 
United States during its neutrality by both Germany and Austria 
as a duty required by neutrality under modern conditions but which 
the United States refused to accept at that time." 

Though this policy is in principle as different as possible from that 
proposed in the original Burton resolution it would partially meet 
the wishes of those who are anxious to avoid American interference 
with the application of economic sanctions against an aggressor by 
the League of Nations. It would not, however, authorize American 


* See statements by Senators T. J. Walsh of Montana and Frank Willis of Ohio, by 
ex-Senator Lenroot of Wisconsin, by Congressman Theodore E. Burton of Ohio and Victor 
Berger of Wisconsin, and by ex-Ambassador David J. Hill and Professor Philip Marshall 
Brown, Current History, January, 1928, pp. 453-477. 

10 i Cong., 1st sess., S. J. Res. 14 (Capper), H. J. Res. 32 (LaGuardia), H. J. Res. 167, 
172 (Fish). 

1 70th Cong., rst sess., H. J. Res. 171, modified in details by H. J. Res. 183, Jan. 25. 
1928. Appendix II, 9. 

2 Acts March 14, 1912 and January 31, 1922. Under these acts the president has at 
times embargoed arms exports to Mexico and China. He is permitted by the acts to 
‘make limitations and exceptions"’ in accordance with which he has sometimes discrimi- 
nated against one faction and in favor of another in the application of the acts. Appen- 
dix V, 2. 

18 Brazil, Neutrality rules August 4, 1914, Naval War College, International Law 
Documents, 1916, p. 10. Export restrictions by Denmark, Sweden, Norway, Netherlands, 
Switzerland, Greece, and Roumania, ibid., 1915, pp. 33-56. 

“4 American Journal of International Law, Special Supplement 1915, Vol. 9, pp. 166-171, 
217-219, 259: L. H. Woolsey, ‘‘The Munitions Trade,"’ Proceedings, American Society 
of International Law, 1921, p. 28. Appendix II, 8. 
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moral or material support to the sanctioning States in such an 
emergency unless Congress expressly ruled otherwise. The govern- 
ment would have to treat those States in precisely the same manner 
as the aggressor. 

The issue raised by these two resolutions presents squarely the 
problem which the United States will have to face as to the future 


of neutrality. 


II. TRADITIONAL AMERICAN ATTITUDE TOWARD NEUTRALITY 


Up to the time of President Wilson’s address of April 2, 1917, 
most Americans probably believed in neutrality as a permanent 
policy. They probably considered it sanctioned by Washington’s 
farewell advice not to “entangle our peace and prosperity in the 
toils of European ambition, rivalship, interest, humor or caprice,”’ 
forgetting to notice that this warning was neither against general 
political agreements nor against the use of force but against “ per- 
manent alliances with any portion of the foreign world’”’ and in 
order that we might ‘‘choose peace or war, as our interest, guided 
by justice, shall council.’”’ Itis also worth notice that he did not 
justify his own neutrality proclamation of April 22, 1793, on grounds 
of permanent policy but ‘to gain time to our country to settle and 
mature its yet recent institutions.”” The policy of neutrality, how- 
ever, had become a tradition. Neutrality proclamations had been 
issued automatically by the president on the outbreak of foreign wars, 
and plenty of reasons could be adduced for such a policy. 

We had little political interest in the results of European wars. 
We were far off and had no alliances. It meant nothing to us which 
side won, at least it meant nothing to the Government and though 
there might be pro-English and pro-French parties during the French 
revolutionary period, and though German immigrants might favor 
Germany during the Franco-Prussian War, it was wise for the Govern- 
ment to be neutral so that hyphenization should not be encouraged. 
Furthermore, we were a young non-military nation. Even though 
we went into a war, our weight would not perhaps tip the scales as 
proved to be true in the adventure of 1812. Thus politically there 
was every reason for keeping neutral.” 

The same was true from the economic point of view. Neutrality 
was profitable. We could raise, manufacture, and ship provisions, 

15 Moore, Principles of American Diplomacy, 1918, p. 35. 
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goods, and munitions for cash to both belligerents at war prices. 
The risk of capture was considerable but great fortunes could be 
made and if the Government would insist with sufficient energy on 
principles of maritime law favorable to the neutral, the risk might 
be in part covered by the prospects of compensation through post- 
war diplomacy and arbitration.’* Thus the profits of neutrality were 
great and at the same time American investments in Europe were so 
slight that few would lose as a consequence of defeat of one side 
or the other. 

Out of these political and economic interests of Americans there 
grew a moral principle of neutrality. It was a policy of peace. War 
was bad and neutrality kept it from spreading. Furthermore, 
toleration was a good thing and it was more moral to be impartial 
toward both belligerents than to discriminate between them. Both 
belligerents were probably militaristic and ambitious and con- 
sequently the only moral course was to keep out of the mess. The 
United States thus added moral enthusiasm to its economic interests 
in developing the law and policy of neutrality and was followed by 
the Latin-American nations. This attitude is reflected in President 
Wilson’s hope on August 18, 1914, that we might keep neutral so as 
to ‘‘speak the counsels of peace and accommodation, not as a partisan 
but asa friend.’’” It is also reflected in the proposed Pan-American 
code of maritime neutrality whose first article would impose on the 
parties “‘a duty to remain neutral and to contribute by the offer of 
their good offices and mediation to putting an end to the conflict.’’"” 

Since the World War, however, many have wondered whether the 
conditions which made neutrality seem so natural still exist. Was 
America really politically disinterested? Could it, as President 
Wilson, following President Washington, asked on August 18, 1914, 
be neutral in “thought as well as action’’?!® Hyphenization was 


% The United States received about $17,000,000 by diplomacy and arbitration from 
Great Britain, France, and Spain for losses of its citizens at sea during the French revolu- 
tionary and Napoleonic periods. 

17 Naval War College, International Law Documents, 1916, p. 90. 

18 American Journal of International Law, Special Supplement, October, 1926, p. 361; 
Jan., 1928, p. 259, and comments by Q. Wright, Am. Journ. Int. Law, Jan., 1927, pp. 127- 


32. 
In his farewell address Washington said: ‘‘Against the insidious wiles of foreign 
influence (I conjure you to believe me, fellow citizens) the jealousy of a free people ought 
to be constantly awake, since history and experience prove that foreign influence is one of 
the most baneful foes of republican government. But that jealousy, to be useful, must 
be impartial, else it becomes the instrument of the very influence to be avoided, instead 
of a defense against it. Excessive partiality for one foreign nation and excessive dislike 
for another cause those whom they actuate to see danger only on one side, and serve to 
veil and even second the arts of influence on the other."" (Richardson, Messages, Vol. 1, 


Pp. 222). 
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found in the days of 1914 to 1917 to lie but a slight distance below 
the surface. Many Americans gradually found themselves asking the 
Government to favor one side or the other. Perhaps it was only in 
that way that civil dissension and strife could be avoided. 

Furthermore, was it true that the results of the European war made 
no difference to the United States? Even if one couldn’t tell who 
was guilty of starting the war, would it not be unfortunate if it 
ended by Germany taking the Marquesas—or the Bahamas—or 
Canada? Was it not better that English manners, customs, and 
language which we understood should have a world prestige rather 
than those of a strange variety? If these things made a difference 
should not the United States defend its interests? It could no longer 
be said that the United States was militarily unimportant. It was 
preparing a navy second to none and could mobilize enough men, 
money, and munitions to turn the scale. 

Thus the political interest of the United States in neutrality seemed 
no longer obvious; nor did the economic. Neutrality was still 
profitable in 1914 but presently the belligerents could no longer pay 
for goods in cash. American bankers had to make them loans, and 
very soon the trade and loans all went to the powers that controlled 
the seas. If that side was defeated, the neutrals profits, on books, 
not in cash, would look pretty small. Thus the longer neutrality 
went on the greater became the allied debt and the more necessary 
it became for American business men and bankers to assure their 
victory. If this became sufficiently evident from 1914 to 1917, what 
of the situation today with Europe owing us billions and borrowing 
half a billion more every year? Though these loans are distributed 
it is probable that the bulk will be on one side or the other of the line 
of battle in any future war involving the important powers and 
American creditors will exert a continuous pressure for American 
intervention on that side. American foreign trade and investment 
is enormous and world-wide. Neutral trade can no longer be paid 
in cash but in credit and is insignificant compared to the interests 
jeopardized by a protracted war or by victory of the side that owes 

Wilson must have had this before him when he wrote: ‘‘I venture, therefore, my fellow 
countrymen, to speak a solemn word of warning to you against that deepest, most subtle, 
most essential breach of neutrality which may spring out of partisanship, out of passion- 
ately taking sides. The United States must be neutral in fact as well as in name during 
these days that are to try men's souls. We must be impartial in thought as well as action, 


must put a curb upon our sentiments as well as upon every transaction that might be 
construed as a preference of one party to the struggle before another.” (Naval War 


College, Ini. Law Docs., 1916, p. 90.) 
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us least. Thus though the American economic interest in peace is 
greater than ever, it is difficult to see how its economic interests will 
be as well served by long neutrality as by the speedy victory of its 
principal debtor—a victory which it probably will be in a position 
to assure. 

It is not strange that with this change in the material conditions 
of neutrality there has been a changed attitude toward its moral 
character. In 1917, Americans had recalled to them Mazzini’s 
statement that ‘“‘neutrality in a war of principles is mere passive 
existence, forgetfulness of all that makes a people sacred, the negation 
of the common law of nations, political atheism . . . adhesion 
to the word of Cain.’’*° The international lawyers remembered that 
Grotius had shown no enthusiasm for neutrality but had insisted that 
in most wars one belligerent was a criminal and should be treated 
accordingly by third States.*! President Wilson eventually accepted 
this view and called for action on the side of the allies—not only by 
the United States but by all the other neutrals. Most of the Latin- 
American States responded either by war against Germany or par- 
tiality in favor of the allies. China and Siam in Asia also declared 
war.” 

Then came the League of Nations with a limited effort to give 
effect to Grotius’s doctrine of the criminal nation. Solon is reported 
to have said ‘‘ That commonwealth is best administered in which any 
wrongs that are done to individuals are resented and redressed by 
the other members of the community, as promptly and as vigorously 
as if they themselves were personal sufferers.’’* On the same 
principle all members of the League must act against the covenant 
breaker, by commercial if not military pressure. There were holes 
in the Covenant. Not all aggression was made a crime—merely 
that forbidden by Articles 10, 12, 13, and 15 of the Covenant. Legal 
wars might still occur because of the failure, during the prescribed 

2% Beer, The English Speaking Peoples, 1917, p. 134, citing Bolton King, Life of Massini 
(Everyman), p. 305. Westlake, International Law, Vol. 2, p. 191 says: ‘‘ Neutrality is 


not morally justifiable unless intervention in the war is unlikely to promote justice, or 
could do so only at a ruinous cost to the neutral.” 

2 VanVollenhoven, The Three Stages in the Evolution of the Law of Nations, 19109, 
pp. 11, 30; Grotius, De Jure Belli ac Pacis. I,c. 5, sec. 2; II, c. 20, sec. 40, par. I, 4; Cc. 25, 
sec. 6. ‘The existence of a right,’’ says Hall, ‘‘to oppose acts contrary to law and to use 
force for the purpose when infractions are sufficiently serious, is a necessary condition 
of the existence of an efficient international law."" International Law, 8th ed., sec. 93, 
Pp. 342. See also Wright, American Political Science Review, Nov. 1919, Vol. 13. p. 557. 

22 See ‘‘ War and partiality declarations,"" Nav. War Col., Int. Law Docs., 1917, especially 
U. S. request for neutrals to break relations with Germany, Feb. 4, 1917, p. 224; and Percy 
A. Martin, Latin America and the War. 

% Plutarch, Solon, sec. 18, quoted, Grotius, op. cit., I, c. 5, sec. 2. 
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time, of the pacific procedure of these articles, or because of the right 
of self-enforcement of awards given by Articles 13 and 15. But in 
most cases, hostilities would be in breach of the Covenant and the 
result would not be war but police action by the League against the 
aggressor. 

The protocol followed with efforts to define aggression more com- 
pletely and though it has not been ratified its principles have been 
given limited legal effect in the Locarno treaties and a broad moral 
effect through repeated reaffirmation by the Assembly of the League 
of Nations. Thus within the League aggressive war has become a 
crime, and a law and procedure are rapidly developing to determine 
who is the aggressor whenever hostilities exist. With such a situa- 
tion is neutrality morally possible? Can a good citizen be a wholly 
impartial spectator in the struggle of a highwayman with his victim 
or with a policeman? He may not be bound actively to assist the 
latter (though he probably is at common law),* but he certainly 
must scrupulously refrain from giving any assistance to the high- 
wayman. If not bound to become a belligerent, he must at least be 
partial toward the defenders of law and order. He cannot be a 
neutral.* 

Thus the political, economic, and moral bases for the American 
policy of neutrality have in a large measure gone. American neu- 
trality in protracted wars between great powers seems highly 
improbable in the future—in fact when one reflects that the United 
States eventually not only abandoned neutrality but got into the 
only two wars answering to this description since its foundation, 
we may say it seems impossible. Even for wars of less moment, 
neutrality will certainly be more difficult in the future than in 
the past. 


III. NEUTRALITY AND INTERNATIONAL ORGANIZATION 


What then is likely to be the place of neutrality in the future 
of international law? It is submitted that neutrality in the sense 
used by that law during the past century is incompatible with a 
society of nations organized to prevent violence. Members of such 

“ * Dicey, The Law of the Constitution, 8th ed., pots. PP. 493-494. 

‘It is the duty of those who stand apart from a war to do nothing which may 


strengtioon the side whose cause is unjust, or which may hinder the movements of him 
who is carrying on a just war; and in a doubtful case, to act alike to both sides."” Grotius, 


op. cit., III, c. 17. 
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a society cannot be neutral in the presence of a peace-breaker. 
Neutrality and the League of Nations cannot permanently exist 
side by side. If the League succeeds in its mission it will be because 
it has achieved Solon’s definition of a good society. In so far as it 
continues to recognize ‘“‘war duels” or “legal wars” in which neu- 
trality is possible it will be failing in its purpose as does a civil 
society that permits duels and violent self-help. 

This does not mean that every State would have to participate 
actively whenever violence breaks out. Normally the duties of 
active police would be incumbent upon one or more interested 
powers, in the vicinity of the trouble, acting in the name of the 
League, and even they would not be obliged to make war on the law- 
breaker. But it does mean that States could no longer treat wars 
as accidents but would have to treat them as the result of illegal 
acts committed by one or both belligerents. Once responsibility 
for these acts is determined all members of the society would be 
bound to be partial—to support the defenders and condemn the 
breakers of law. 

The relativity of the legal concept of neutrality to the conditions 
of the time can be illustrated from the history of Europe, though 
apparently illustrations might equally be drawn from the history 
of China, India, Greece, Rome, or any other civilization with a 
history. When these civilizations were divided into a number of 
independent States without organic bonds, the privilege of being 
impartial in wars was recognized and defined in terms of neutral 
rights and duties. In so far, however, as these States recognized 
themselves as parts of a larger community, neutrality tended to 
disappear. Thus the amphictyonic oath in Greece prohibited the 
destruction of any amphictyonic town or cutting it off from running 
water and all agreed to “march against the violator and destroy his 
city.’ As Rome advanced the political integration of the civiliza- 
tion of her day she refused more and more to recognize neutrality.** 
When Europe was looked upon as a united Christian society under 
the pope and emperor, neutrality was impossible. Hostilities against 
the infidel was a crusade in which all Christian States should join. 
Hostilities between barons were private wars to be condemned by 
papal interdict or excommunication or suppressed by the feudal 


% Viswanatha, International Law in Ancient India, 1925, chap. 10; Phillipson, Inter- 
national Law and Custom of Ancient Greece and Rome, 1911, Vol. 2, pp. 7-8, 303-314. 
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superior.” Hostilities between monarchs were just on one side 
and unjust on the other, to be praised or condemned accordingly.* 
In fact as communication and trade was slight, outside parties did 
not usually have thrust upon them the problem of taking an attitude 
on the question. They could, in fact, do nothing in the presence 
of distant hostilities and usually sat tight unless they saw a possi- 
bility of gain by helping one side in which case it was as possible then 
as now to find adequate moral pretexts. 

A real problem of neutrality did not arise until merchant guilds 
and trading cities had developed ocean commerce in the twelfth 
and thirteenth centuries. Such groups had an interest in continuing 
their trade with belligerents and the sea codes, of which the Conso- 
lato del Mare is the most famous, announced the rule that goods of 
a friend could not be taken even on an enemy vessel while goods 
of an enemy might be taken from a friend’s vessel. The word 
‘neutral’? was not used, but this recognition of the non-enemy 
merchant’s rights, became the basis for the later law of neutral 
rights.2* As maritime commerce increased in importance the 
pressure grew for increased recognition of such rights and treaties 
began to define contraband and blockade as limitations upon the 
neutral’s right to trade and to exempt enemy goods in neutral ships 
from seizure. Neutral rights became more and more firmly recog- 
nized with the growth of custom, trade flourished and States resting on 
commercial enterprise began to doubt the wisdom of Machiavelli's 
dictum that it is not only “more frank and princely” but also “more 
profitable” to declare war than “to stand neuter.’** Neutrality 


27 Walker, History of the Law of Nations, 1899, Vol. 135. 

B Holland, Studies in International Law, pp. 40-58; Wrinht, Changes in the Conception 
of War,” Am. Journ. of Int. Law, Oct., 1924, Vol. 18, p. 764. 

2% Twiss, The Black Book of the Admiralty, 1874, Vol. 3, PP. 539-547, discussed in Quigley, 
The Immunity of Private Property from Capture ai Sea, 1918, pp. 8, et seq.; Pardessus, Collec- 
tion des lois maritimes, Paris, 1831, Vol. 2, p. 303. Christopher Robinson used the word 
‘‘neutral"’ for ‘‘friend”’ in his free translation of certain articles of the Consolato published 
in his Collectanea maritimo, 1800, Vol. 5 and this was reprinted in Wheaton, History of the 
Law of Nations, 1845, p. 63, and Jessup, American Neutrality and International Peace 
(World Peace Foundation Pamphlet), 1928, p. 108. Nys traced the first technical use of 
the term neutral to treaties and edicts drawn up by the French at the close of the 15th 
century before which such terms as ‘‘stille sitzen"’ (to sit still), ‘‘unpartyschung"”’ (impar- 
tiality), ‘‘guerrae abstinentia’’ (abstinence from war) were used and, particularly in regard 
to naval war, such terms as “in treuga”’ (in truce), “in pace” (in peace), or “amicus” 
(a friend). Even in the 17th century Grotius used “‘bello medii’’ and Bynkershoek “‘ non 
hostes,"” but with the object apparently of maintaining classical Latin because the new 
term was then in current use. (Nys, Le Droit International, Vol. 3, pp. 559-560, quoted 
Westlake, International Law, Vol. 2, p. 190). Murray’s Oxford Dictionary cites the first 
use of the term neutral in the sense of international law in 1549 though the term was used 
with reference to opinions as early as 1449. The first use in the British admiralty records 
published in Marsden’s, Law and Custom of the Sea (Navy Record Society Publications, 
Vol. 49) appears to be in a declaration of “‘newtrality"’ by Henry VIII in 1536 in a war 
between the Emperor and the French king (Vol. 1, p. 149). 

% Machiavelli, The Prince, chap. 21. 
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had rights, risks, and profits but few duties. A “neutral’’ could 
loan or hire troops or port facilities to a belligerent or let the latter's 
army cross his territory without losing his neutral rights at sea. 

This could not last. War became a more serious business. It 
became national, not feudal. Sea powers became aware that victory 
could be won by attacking the enemies’ resources from the sea. 
It came to be seen that neutral trade was a real advantage to the 
enemy. Maritime belligerents began to tighten up and neutrals 
could only defend their ‘rights’ by bargaining. Neutral privileges 
were defined by treaties in which the neutral had to assume obliga- 
tions not to furnish troops to the enemy or let him use ports. But 
still maritime belligerents encroached and neutrals thought of 
banding together in armed neutralities to defend their right to 
trade by force.* 

It was at this stage that the United States entered the scene. 
As a trading nation, its interest in neutrality was great while its 
physical isolation made the policy more practical. Its efforts in 
1793 to fulfill its commitments in the early treaty with France taught 
it the impossibility of enjoying neutral rights while giving privileges 
to one belligerent. In his proclamation of April 22, 1793, Washington 
had declared that ‘“‘the duty and interests of the United States 
required that they should with sincerity and good faith adopt and 
pursue a conduct friendly and impartial towards the belligerent 
powers.”’ Enforcement of this principle in the case of French 
privateers attempting to arm in American ports brought complaints 
from Citizen Genet, minister from France, who asserted that ‘the 
right of arming for the purpose of its defense and repelling unjust 
aggressions may be exercised by a nation at war, in a neutral State; 
unless by treaty or particular laws of the State, that right be confined 
to a single nation, friend, or ally and expressly interdicted to others.”’ 
He interpreted the Treaty of 1778 as giving France this favorable 
position and denying it to her enemies. Jefferson, however, denied 
this and ‘‘adduced proofs from the most enlightened and approved 
writers on the subject that a neutral nation must in all things relating 

" Grotius, op. cit., III, c. 17; Hall, 8th ed., secs. 208-213, pp. 691-707. As early as the 
17th century, neutrals issued regulations, forbidding the arming of belligerent warships in 
their territorial waters and requiring the detention of sojourning belligerent warships 
until “‘two or three tides’’ after the departure of opposing merchant vessels. These 
regulations, however, were in pursuance of the immediate neutral interest in preventing 


hostilities near its coast rather than in recognition of a neutral duty. Marsden, op. cit., 


Vol. 1, p. 353 (1605), Vol. 2, p. 70 (1668). 
82 See treaties cited by Hall, op. cit., pp. 692, 701, and Armed Neutrality of 1780, 


PP. 773, 881. 
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to the war observe an exact impartiality towards the parties; that 
favors to one to the prejudice of the other would import a fraudu- 
lent neutrality of which no nation would be the dupe.’”’ The admin- 
istration observed his principle not only by instructing customs offi- 
cials and initiating prosecutions in the courts to prevent the out- 
fitting of French privateers, but by agreeing to restore or compensate 
the British for prizes taken from them by privateers which had been 
outfitted before these efforts became effective. On the basis of 
this note, the British were awarded $143,428.14 by the arbitration 
tribunal set up under the Jay Treaty of 1794 and a precedent of 
neutral liability was established which assisted the United States 
in collecting $15,500,000 from Great Britain for the depredations 
of the Confederate warship, Alabama, as a result of the Geneva 
Arbitration of 1872. To assure itself of adequate legal powers 
to enforce neutrality, Washington appealed to Congress, which 
codified the law of neutral obligations on the basis of absolute im- 
partiality. What the armed neutrality of 1780 was to neutral rights, 
the American neutrality act of 1794 was to neutral duties. “If I 
wished for a guide in the system of neutrality,”’ said Canning during 
a debate in the House of Commons on the repeal of the Foreign 
Enlistment Act, “I should take that laid down by America in the 
days of the presidency of Washington and the secretaryship of 
Jefferson.’"** The Foreign Enlistment Act which had been passed 
in 1819 on the model of the American act of 1794 was not repealed. 
Other countries have subsequently passed similar laws. 

Neutrality, involving not only rights but also obligations, assumed 
the character of a status. The United States indicated its intention 
to occupy this status as a matter of policy, but in practice neutrality 
proved to have its trials and tribulations. Washington and Adams 
tried it in the face of the French alliance and found themselves 
practically at war with France in 1798. Jefferson and Madison 
wielded neutrality as an instrument to force peace upon both bellig- 
erents and presently found themselves at war with England. But in 
the long period of peace which followed 1815, the industrial revolution 
and rise of trade made neutrality seem reasonable. Switzerland and 

% Genet to Jefferson, June 8, 1793; Jefferson to Genet, June 17, 1793, paraphrased in 
Acinister froce’ Great Britain, Sept. s. 2999. Americse Stale Papers, Foreign Relations. 
Vol. 1, pp. 151, 154, 168, 174. See Appendix II. , : 

% Cited by Phillimore, International Law, sec. 147 and by Syngman Rhee, Neutrality 
as Influenced by the United States, 1912, p. 106. See also Hall, op. ctt., p. 707; Wright, The 
Enforcement of International Law through Municipal Law in the United States, 1916, p. 127. 
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Belgium in the midst of powerful belligerents and too weak to affect 
the issue adopted the status of permanent neutrality or had it 
thrust upon them as a matter of legal guarantee by their big neigh- 
bors.* 

The wars that followed were wars of Italian, German, and Balkan 
national unification. National unity had been made to sound moral 
by Mazzini. The status quo of Metternich was undoubtedly legal. 
Clearly outside States could not make a moral choice as between the 
two. International lawyers forgot the distinction of the early 
publicists between just and unjust wars and followed Vattel in 
treating war as an event or accident into the origin or moral character 
of which the law could not or at least would not go.** Thus neutrality 
had an adequate moral basis and the further codification of neutral 
rights in the Declarations of Paris and London and of neutral duties 
in the V and XIII Hague Conventions of 1907 stabilized the law. 

Neutral traders had definite rights at sea and belligerents who 
seized or interfered with ships or cargoes contrary to these rights 
were deemed liable to claims which neutrals found it possible to 
collect by diplomacy or arbitration if the belligerent’s prize courts 
gave noremedy. In exchange for this, however, neutral governments 
were under definite obligations, including absolute impartiality in all 
governmental action and in addition complete abstention by the 
government from assistance to either belligerent and prevention of 
defined acts of assistance to either by private persons within its 
territory. Treaties and arbitrations had established the financial 
liability of a neutral to a belligerent which suffered damage through 
its failure to fulfill these duties. Thus imperfect, benevolent, or 
qualified neutrality was not a recognized status in international law 
A State which was partial toward one belligerent was not neutral 
and was liable in damages to the other. Current popular discussion 
and some text writers have used the term neutrality as equivalent to 
non-participation in the war. It is, however, possible for a country to 
be neither neutral nor belligerent. ‘‘Costa Rica,’ writes George 
Grafton Wilson, ‘‘stating on April 12, 1917, a year before declaring 
war against Germany, that it would permit ‘the use of its waters and 
ports for war needs by the American Navy’ could not legally claim to 
be neutral.’’*? The fact existed but it was not recognized as a legai 


%5 Oppenheim, International Law, Vol. 1, chap. 9, pp. 171-179. 
% Wright, ‘‘Changes in the Conception of War,” Am. Journ. Int. Law, Oct., 1924, 


Vol. 18, p. 757. 
37 Wilson and Tucker, International Law, 8th ed., p. 209. 
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status and Costa Rica would undoubtedly have been liable to Ger- 
many for damages suffered as a result of her partiality had not the 
latter waived all claims by Article 439 0f the treaty of Versailles. Neu- 
trality was at its zenith on the outbreak of the World War when the 
Interparliamentary Union was devising a universal peace by volun- 
tary neutralization. The neutrals issued lengthy proclamations 
reiterating the law, voicing moral enthusiasm for the system and 
sometimes suggesting concerted action to preserve their rights.* 

Neutrality, however, did not prevent the war from spreading 
over the world. It did not protect Belgium and Luxemburg. Both 
gave up their guaranteed status after the war. President Wilson 
proclaimed the end of the American policy of neutrality and ex- 
President Taft organized a League to Enforce Peace. The Inter- 
parliamentary Union stopped talking of peace by neutrality. The 
League of Nations marked a new era where peace was to be sought by 
organization rather than isolation, by cooperation rather than 
neutrality.*® 

Perhaps it is too early to say whether this method will be more 
successful than the other. Many instances at least could be cited 
where peace has been secured in large areas and for long times through 
the federation of States. The writer knows of none where peace has 
been secured or a war shortened by neutrality. Perhaps the recogni- 
tion of the status has prevented some wars from spreading but it is 
difficult to find an example which cannot be adequately explained 
by the immediate interest of the non-participating States. It seems 
probable that neutrality has never been a constructive force for 
peace at all but merely a consequence of the recurrence of war in 
an anarchic but trading world.‘ 


IV. NEUTRALITY AND PARTIALITY 


The political, economic, and moral integration of the world, as 
well as the radical decrease in the rights and increase in the obliga- 
tions of neutrals will hardly make the position of the neutral more 


% Naval War College, International Law Documents, 1916, especially in Swiss Declara- 
tion, Aug. 4, 1914; U. S. Declaration, Aug. 18, 1914, and Venezuelan Memorandum, Oct., 
1914, Pp. 70, 89, 125. 

39 ‘*The establishment of the League of Nations will probably have the consequence 
that in future no other States will become neutralized, because there will probably be no 
demand for it."" (Oppenheim, op. céit., Vol. 1, p. 175, 3d ed.) See also Wright, ‘Effects 
of the League of Nations Covenant,” Am. Pol. Sci. Rev., Nov., 1919, Vol. 13, p. 563. 

_ Neutrality is essentially passive in nature and is merely a right or privilege sanc- 
tioned by interstate usage." Beer, op. cil., p. 134. 
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possible and attractive in the future than in the recent past and 
judging from experience the position of most neutrals became un- 
bearable before the World War was over. Yet in the post-War years, 
the desire for untrammelled independence, which has ever been the 
bulwark of neutrality and the bane of international organization has 
reasserted itself. Nations have shown themselves reluctant to 
pledge their active participation in international police measures in 
future emergencies, the precise character of which cannot be foreseen. 
The United States refused to join the League of Nations. The State 
Department considered at the Sixth Pan-American Conference at 
Havana a treaty declaring a duty of neutrality.“ Senator Borah has 
introduced a resolution proposing a conference for the codification 
of neutral rights.” 

States within the League of Nations, especially those distant 
from Europe, have insisted that the League Covenant leaves them 
a wide discretion in deciding upon the measures necessary to enforce 
the guarantees of the Covenant and reserves to them the final 
decision as to whether the occasion for applying sanctions has arisen. 
The vote on Canada’s resolution interpreting Article 10,“ the assur- 
ances to Germany on her entry into the League,“ the recognition of 
various anti-war treaties among League members,“ and several 
official reports and resolutions on Article 16** have now established 
this interpretation, which President Wilson and ex-President Taft 
assured the Senate in 1919 was implicit in the texts.“ It has, con- 
sequently, been possible for Secretary Kellogg to assure France that 
League members can join in a multilateral treaty renouncing war as an 
instrument of policy without neglecting their duties, because the 


41 Supra, note 18. 

«2 Senate Resolution, 157, 70th Cong., 1st sess., Feb. 21, 1928. 

43 League of Nations, Publication, Amendment to Article 10 of the Covenant, July 16, 
1933. -_ vote on Canadian resolution, Sept. 25, 1923, Records of the 4th assembly. Ap- 
pendix . a 

“4 Collective note to Germany regarding Article 16 of the Covenant, Dec. 1, 1925, League 
of Nations, Pub., Arbitration and Security, Feb. 8, 1926, p. 187. 

“ 45 Austria-Czechoslovakia, Dec. 16, 1921, Art. 3, League of Nations, Treaty Series, 
0. 257. 

*6 Report of Blockade Committee, Aug. 28, 1921, Resolution of 2d Assembly, Oct. 4, 
1921, Report of Secretary-General, May 17, 1927, in League of Nations, Reports and 
Resolutions on the subject of Article 16 of the Covenant (Legal, 1927, V. 14, PP. 15, 42, 83); 
Memorandum of M. Rutgers on Articles 10, 11, and 16 of the Covenant, in League of Nations 
Committee on Arbitration and Security (Disarmament, 1928, IX, 3, p. 24). Appendix IV. 

‘7 President Wilson's statement to Senate Foreign Relations Committee, Aug. 19, 1919, 
66th Cong., 1st sess., Sen. Doc. 106, p. 502; ex-President Taft, address at Metropolitan 
Opera House, New York, March 4, 1919, address in answer to Senator Knox, March 11, 
1919, Analysis of the Covenant, April 30, 1919, in Taft, Papers on the League of Nations, 
N. Y., 1920, pp. 270, 283, 320; Senator (now Secretary) Kellogg, address in Senate, August 7, 
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Covenant “imposes no affirmative primary obligation to go to war.” 
The powers have accepted this statement.* 

Thus while the League is struggling to develop a theory and 
assure a practice of organized suppression of violence, the States 
are reverting to the incompatible theory and practice of neutrality. 
Is there a solution? 

The League has looked for it (1) in the preparation of economic, 
financial, and moral sanctions which will be effective but which will 
not involve going to war or even participating in military expedi- 
tions; (2) in the recognition of criteria and special treaties varying 
the burdens of such sanctions according to the geographical posi- 
tion, resources, and interest of the cooperating States; and espe- 
cially (3) in the establishment of deliberate procedures of interna- 
tional cooperation and peaceful settlement so that controversies 
will seldom reach the stage where coercive measures become neces- 
sary.‘* The first item in this program, however, may require that 
States not at war discriminate in economic matters between bel- 
ligerents and assist in stopping the commerce of peaceful States 
with the covenant breaker. Such conduct is contrary to general 
international law and States which have not consented to it by 
ratifying the League Covenant or some other treaty have a right to 
complain and demand indemnity. 

The difficulty might be eliminated through recognition by all 
States of a new status between war and neutrality. This status 
might be denominated “ partiality’’** and would be recognized only 
in case one or more States had resorted to war in violation of treaties 
to which they were parties. In such circumstances other States 
might be “‘partial’’ which would entitle them, without going to 
war, to discriminate against the guilty State and to assist in shutting 
off its commerce even by maritime blockade. Apart from treaty 
obligations, such as those of the League Covenant, States would 
not be required to assume this status. They might elect neutrality 
or, unless they were barred from such course by a special treaty, 
they might go to war. 

Precedents for such a status may be found in the action of several 
Latin-American States during the war, in offering assistance to the 


* Note to fourteen nations, June 23, 1928, Current History, August, 1928, p. 838. 
Appendix III, 8. 


49 Supra, note 46. ; 
80 This term appears in the index to United States, Naval War College, International 


Law Publications, 1917. 
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United States and the allies in their war against Germany without 
themselves going to war.*' Further precedent may be found in the 
practice of “pacific blockade”’ resorted to on some forty occasions 
during the nineteenth century by all the principal European powers. 
The fifty-five States members of the League of Nations have formally 
accepted this innovation in international law as between themselves. 

It appears that the United States would give some recognition to 
the same principle by ratifying the proposed multilateral treaty 
renouncing war as officially interpreted by Secretary Kellogg on 
June 23, 1928. Although this proposal is not so explicit as the 
first Burton and the Capper resolutions proposed during the winter 
of 1927-1928 yet it suggests the propriety of discriminatory action 
against the violator of an anti-war treaty. 

M. Briand, it will be recalled, feared that the multilateral treaty 
renouncing war as an instrument of policy proposed by Secretary 
Kellogg might interfere with the fulfillment of France’s obligations 
under the League Covenant, the Locarno, and other treaties. Secre- 
tary Kellogg replied in his address to the American Society of 
International Law on April 28, incorporated in his note of June 23 
to all the powers, that the League Covenant “imposed no affirmative 
primary obligation to go to war,’’ that if the Locarno treaties implied 
a positive obligation to go to war “‘such obligation certainly would 
not attach until one of the parties has resorted to war in violation 
of its solemn pledges thereunder’’ which would also “be a breach of 
the multilateral anti-war treaty”’ and, he added, “there can be no 
question as a matter of law that violation of a multilateral anti-war 
treaty through resort to war by one party thereto would auto- 
matically release the other parties from their obligations to the 
treaty-breaking State.’’® 

The final principle is believed to be by no means obvious under 
general international law. The United States, Germany, Belgium, 
and many other States, for instance, were parties to the Fifth Hague 
Convention of 1907 which provided in its first article that “the 


51 Ibid. 

52 Memorandum on Pacific Blockade by M. Giraud (League of Nations, Pub., Reporis 
and Resolutions on Article 16, p. 89.) The United States has uniformly contended that 
“Pacific blockades’’ cannot stop the trade of third states with the blockaded ports and 
Great Britain has sometimes agreed. See correspondence in regard to Venezuela blockade, 
1902. Appendix V, r. 

58 This is in part implied by the preamble of the treaty which says ‘‘any signatory power 
which should hereafter seek to promote its national interests by resort to war should be 
denied the benefits furnished by this treaty.” 
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territory of a neutral power is inviolable.’’ Germany violated this 
Treaty when she invaded the territory of Belgium which under the 
treaty of 1839 enjoyed a status of permanent neutrality. It was 
however, never suggested officially, though it was unofficially, that 
this relieved the United States of the duties imposed by the conven- 
tion and by the general international law of neutrality in her rela- 
tions to Germany. Secretary Kellogg’s statement is confined to 
‘multilateral anti-war treaties’’ and possibly he would distinguish 
these from such a treaty as the Fifth Hague Convention but at 
any rate his statement indicates that if the multilateral anti-war 
treaty receives the universal ratification which he hopes for, all 
States including the United States would be freed of their “obliga- 
tions’’ toward a violating State. This cannot mean merely that 
they would be free to go to war against it. In as much as the entire 
discussion was about obligations of League members under Article 
16, which Secretary Kellogg recognizes are not essentially obligations 
to go to war, he must mean that all parties to the multilateral anti- 
war treaty are free to assume a status of “partiality’’ against the 
violator as required by Article 16. He, of course, has not asserted 
that the United States would assume such a status but he seems to 
have recognized that the status is a legitimate one to assume under 
the circumstances. 

Nor has Secretary Kellogg asserted that States engaged in such 
non-belligerent coercion can interfere with the commerce of third 
States who do not choose to cooperate with them. Acceptance of 
the multilateral treaty would not prevent the United States from 
continuing its traditional attitude that a “ pacific blockade” cannot 
be applied to vessels of third States. 

A memorandum on Article 16 proposed in 1927 by the Secretary- 
General of the League recognized this American attitude but pointed 
out that “third States may in fact be led, by their sense of the 
importance to the whole world of the observance of the methods 
of pacific settlement laid down by the Covenant. or by sympathy 
with the League’s attitude in the particular case, to acquiesce in the 
application of the pacific blockade to their own ships.’’ Furthermore, 
“it is clear that a third State would incur a great moral responsibility 
if it were to compel the members of the League to depart from the 
policy of seeking to secure the due observance of the Covenant with- 
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out formal resort to war.’ In view of the sympathy which Secre- 
tary Kellogg’s note indicates for the objects of the League’s sanctions, 
the League powers may well be encouraged in the hope that the 
United States, even if it does not itself join in a boycott of future 
warmakers, will not protect its traders who are inconvenienced by 
the enforcement of such a boycott by League members. Such a 
withdrawal of protection was proposed in Senator Capper’s resolu- 
tion introduced on December 16, 1927. 


54 League of Nations, Reports and Resolutions on Article 16, p. 88. See correspondence 
on Venezuela blockade, 1902. Appendix V. 
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APPENDICES 


I. DocuMENTs ILLUSTRATING THE LAW OF NEUTRALITY 


I. W. E. HALL, ON THE NATURE OF NEUTRALITY® 


* * * * * * 


It is a reasonable, and indeed a necessary, deduction from the principle 
that a State is bound to respect the right of free action possessed by other 
States, that it must not allow feelings of friendship for a country to betray 
it into embarrassing an enemy of the latter in the exercise of his legitimate 
rights of war. It has been mentioned as an incident of sovereignty that 
every people possessing sovereignty has the right of determining what 
kind and amount of intercourse it will maintain with foreign nations, and 
that it may choose to mark out one as an object for greater friendship 
than another. In time of peace it is easy to accord such preference, and 
to remain, nevertheless, on terms of perfect amity with less favored 
countries. But during war, privileges tending to strengthen the hands 
of one or two belligerents help him towards the destruction of his enemy. 
To grant them is not merely to show less friendship to one than the other; 
it is to embarrass one by reserving to the other a field of action in which 
his enemy cannot attack him; it is to assume an attitude with respect 
to him of at least passive hostility. If, therefore, a people desires not to 
be the enemy of either belligerent, its amity must be colorless in the eyes 
of both; in its corporate capacity as a State it must abstain altogether from 
mixing itself up in their quarrel. 

In the oldest and most rudimentary form of the theory of neutrality 
this principle was fully recognized. 


2. L. OPPENHEIM, ON THE NATURE OF NEUTRALITY®™ 
* * * * * 


Neutrality may be defined as the attitude of impartiality adopted by 
third States towards belligerents and recognized by belligerents, such 
attitude creating rights and duties between the impartial States and the 
belligerents. Whether or not a third State will adopt an attitude of 
impartiality at the outbreak of war is not a matter for International 
Law but for International Politics. Therefore, unless a previous treaty 
stipulates it expressly, no duty exists for a State, according to Interna- 
tional Law, to remain neutral when war breaks out. Every sovereign State, 


55 A Treatise on International Law, 8th ed., 1924, p. 93. 
% International Law, 3d ed., 1921, p. 400. 
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as an independent member of the Family of Nations, is master of its 
own resolutions, and the question of remaining neutral or not at the 
outbreak of war is, in absence of a treaty stipulating otherwise, one of 
policy and not of law. However, all States which do not expressly declare 
the contrary by word or action, are supposed to be neutral, and the rights 
and duties arising from neutrality come into existence, and remain in 
existence, through the mere fact of a State taking up an attitude of im- 
partiality, and not being drawn into the war by the belligerents. A special 
assertion of intention to remain neutral is not, therefore, legally necessary 
on the part of neutral States, although they often expressly and formally 
proclaim their neutrality. 

Since neutrality is an attitude of impartiality, it excludes such assistance 
and succour to one of the belligerents as is detrimental to the other, and, 
further, such injuries to the one as benefit the other. 


3. HAGUE CONVENTION (V) RESPECTING THE RIGHTS AND DUTIES OF 
NEUTRAL POWERS AND PERSONS IN CASE OF WAR 
ON LAND, OCTOBER 18, 19077 


His Majesty the German Emperor, King of Prussia; |etc.]: 

With a view to laying down more clearly the rights and duties of neutral 
Powers in case of war on land and regulating the position of the belligerents 
who have taken refuge in neutral territory; 

Being likewise desirous of defining the meaning of the term “‘neutral,”’ 
pending the possibility of settling, in its entirety, the position of neutral 
individuals in their relations with the belligerents; 

Have resolved to conclude a Convention to this effect, and have, in 
consequence, appointed the following as their plenipotentiaries: 

[Here follow the names of the plenipotentiaries.] 

Who, after having deposited their full powers, found in good and due 
form, have agreed upon the following provisions: 


CHAPTER I. THE RIGHTS AND DuTIEs OF NEUTRAL POWERS 


Article 1 


The territory of neutral Powers is inviolable. 


Article 2 


Belligerents are forbidden to move troops or convoys of either munitions 
of war or supplies across the territory of a neutral Power. 
57 Scott, The Hague Conventions and Declarations, 1899 and 1907, p. 133. 
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Article 3 

Belligerents are likewise forbidden to— 

(a) Erect on the territory of a neutral Power a wireless telegraphy 
station or other apparatus for the purpose of communicating with belliger- 
ent forces on land or sea; 

(b) Use any installation of this kind established by them before the 
war on the territory of a neutral Power for purely military purposes, and 
which has not been opened for the service of public messages. 


Article 4 


Corps of combatants cannot be formed nor recruiting agencies opened 
on the territory of a neutral Power to assist the belligerents. 


Article 5 


A neutral Power must not allow any of the acts referred to in Articles 2 


to 4 to occur on its territory. 
It is not called upon to punish acts in violation of its neutrality unless 


the said acts have been committed on its own territory. 


Article 6 


The responsibility of a neutral Power is not engaged by the fact of 
persons crossing the frontier separately to offer their services to one of 
the belligerents. 

Article 7 


A neutral Power is not called upon to prevent the export or transport, 
on behalf of one or other of the belligerents, of arms, munitions of war, 
or, in general, of anything which can be of use to an army or a fleet. 


Article 8 


A neutral Power is not called upon to forbid or restrict the use on behalf 
of the belligerents of telegraph or telephone cables or of wireless telegraphy 
apparatus belonging to it or to companies or private individuals. 


Article 9 


Every measure of restriction or prohibition taken by a neutral Power in 
regard to the matters referred to in Articles 7 and 8 must be impartially 
applied by it to both belligerents. 

A neutral Power must see to the same obligation being observed by 
companies or private individuals owning telegraph or telephone cables 
or wireless telegraphy apparatus. 
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Article 1o 


The fact of a neutral Power resisting, even by force, attempts to violate 
its neutrality cannot be regarded as a hostile act. 


CHAPTER II. BELLIGERENTS INTERNED AND WOUNDED TENDED IN 
NEUTRAL TERRITORY 


Article 118 


A neutral Power which receives on its territory troops belonging to the 
belligerent armies shall intern them, as far as possible, at a distance from 
the theatre of war. 

It may keep them in camps and even confine them in fortresses or in 
places set apart for this purpose. 

It shall decide whether officers can be left at liberty on giving their 
parole not to leave the neutral territory without permission. 


Article 12% 


In the absence of a special convention to the contrary, the neutral 
Power shall supply the interned with the food, clothing, and relief required 
by humanity. 

At the conclusion of peace the expenses caused by the internment shall 


be made good. 
Article 13 


A neutral Power which receives escaped prisoners of war shall leave 
them at liberty. If it allows them to remain in its territory it may assign 
them a place of residence. 

The same rule applies to prisoners of war brought by troops taking refuge 
in the territory of a neutral Power. 


Article 148 


A neutral Power may authorize the passage through its territory of 
the sick and wounded belonging to the belligerent armies, on condition 
that the trains bringing them shall carry neither personnel nor war mate- 
rial. In such a case, the neutral Power is bound to take whatever measures 
of safety and control are necessary for the purpose. 

The sick or wounded brought under these conditions into neutral 
territory by one of the belligerents, and belonging to the hostile party, 
must be guarded by the neutral Power so as to ensure their not taking 
part again in the military operations. The same duty shall devolve 


SArticles 11, 12, 14 and 15 are identical in the original French with Articles 57, 58, 59 
and 60 respectively of the 1899 Convention (II) respecting the laws and customs of war on 
land, except for the substitution of ‘‘ Power”’ for ‘‘State.” 
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on the neutral State with regard to wounded or sick of the other army 
who may be committed to its care. 


Article 15 


The Geneva Convention applies to sick and wounded interned in 
neutral territory. 


CHAPTER III. NruTRAL PERSONS 


Article 16 


The nationals of a State which is not taking part in the war are con- 


sidered as neutrals. 
Article 17 


A neutral cannot avail himself of his neutrality— 

(a) If he commits hostile acts against a belligerent; 

(b) If he commits acts in favor of a belligerent, particularly if he 
voluntarily enlists in the ranks of the armed force of one of the parties. 

In such a case, the neutral shall not be more severely treated by the 
belligerent as against whom he has abandoned his neutrality than a 
national of the other belligerent State could be for the same act. 


Article 18 


The following acts shall not be considered as committed in favor of 
one belligerent in the sense of Article 17, letter (b): 

(a) Supplies furnished or loans made to one of the belligerents, provided 
that the person who furnishes the supplies or who makes the loans lives 
neither in the territory of the other party nor in the territory occupied 
by him, and that the supplies do not come from these territories; 

(b) Services rendered in matters of police or civil administration. 


CHAPTER IV. RatLway MATERIAL 
Article 19 


Railway material coming from the territory of neutral Powers, whether 
it be the property of the said Powers or of companies or private persons, 
and recognizable as such, shall not be requisitioned or utilized by a bellig- 
erent except where and to the extent that it is absolutely necessary. It 
shall be sent back as soon as possible to the country of origin. 


5 Articles 11, 12, 14 and 15 are identical in the original French with Articles 57, 58, 59 
and 60 respectively of the 1899 Convention (II) respecting the laws and customs of war 
on land, except for the substitution of ‘‘ Power”’ for ‘‘State." 
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A neutral Power may likewise, in case of necessity, retain and utilize 
to an equal extent material coming from the territory of the belligerent 
Power. 

Compensation shall be paid by one party or the other in proportion to 
the material used, and to the period of usage. 


CHAPTER V. FINAL PROVISIONS 


Article 20 


The provisions of the present Convention do not apply except between 
contracting Powers, and then only if all the belligerents are parties to the 
Convention. 

[Provisions in regard to ratification and denunciation follow.] 


4. HAGUE CONVENTION (XIII) CONCERNING THE RIGHTS AND 
DUTIES OF NEUTRAL POWERS IN NAVAL WAR, OCTOBER 18, 1907° 

His Majesty the German Emperor, King of Prussia; [etc.]: 

With a view to harmonizing the divergent views which, in the event 
of naval war, are still held on the relations between neutral Powers and 
belligerent Powers, and to anticipating the difficulties to which such 
divergence of views might give rise; 

Seeing that, even if it is not possible at present to concert measures 
applicable to all circumstances which may in practice occur, it is never- 
theless undeniably advantageous to frame, as far as possible, rules of 
general application to meet the case where war has unfortunately broken 
out; 

Seeing that, in cases not covered by the present Convention, it is expe- 
dient to take into consideration the general principles of the law of nations; 

Seeing that it is desirable that the Powers should issue detailed enact- 
ments to regulate the results of the attitude of neutrality when adopted 
by them; 

Seeing that it is, for neutral Powers, an admitted duty to apply these 
rules impartially to the several belligerents; 

Seeing that, in this category of ideas, these rules should not, in principle, 
be altered, in the course of the war, by a neutral Power, except in a case 
where experience has shown the necessity for such change for the protec- 
tion of the rights of that Power; 

Have agreed to observe the following common rules, which cannot, how- 
ever, modify provisions laid down in existing general treaties, and have 
appointed as their plenipotentiaries, namely: 

[Here follow the names of plenipotentiaries.] 


69 Scott, The Hague Conventions and Declarations, 1899 and 1907, p. 209. 
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Who, after having deposited their full powers, found in good and due 
form, have agreed upon the following provisions: 


Article 1 


Belligerents are bound to respect the sovereign rights of neutral Powers 
and to abstain, in neutral territory or neutral waters, from any act which 
would, if knowingly permitted by any Power, constitute a violation of 
neutrality. 

Article 2 


Any act of hostility, including capture and the exercise of the right of 
search, committed by belligerent warships in the territorial waters of 
a neutral Power, constitutes a violation of neutrality and is strictly for- 
bidden. 

Article 3 


When a ship has been captured in the territorial waters of a neutral 
Power, this Power must employ, if the prize is still within its jurisdiction, 
the means at its disposal to release the prize with its officers and crew, and 
to intern the prize crew. 

If the prize is not in the jurisdiction of the neutral Power, the captor 
Government, on the demand of that Power, must liberate the prize with its 
officers and crew. 

Article 4 


A prize court cannot be set up by a belligerent on neutral territory or on 
a vessel in neutral waters. 
Article 5 


Belligerents are forbidden to use neutral ports and waters as a base of 
naval operations against their adversaries, and in particular to erect 
wireless telegraphy stations or any apparatus for the purpose of com- 
municating with the belligerent forces on land or sea. 


Article 6 


The supply, in any manner, directly or indirectly, by a neutral Power to 
a belligerent Power, of warships, ammunition, or war material of any 
kind whatever, is forbidden. 
Article 7 


A neutral Power is not bound to prevent the export or transit, for the 
use of either belligerent, of arms, ammunitions, or, in general, of anything 
which could be of use to an army or fleet. 
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Article 8 


A neutral Government is bound to employ the means at its disposal to 
prevent the fitting out or arming of any vessel within its jurisdiction which 
it has reason to believe is intended to cruise, or engage in hostile operations, 
against a Power with which that Government is at peace. It is also bound 
to display the same vigilance to prevent the departure from its jurisdiction 
of any vessel intended to cruise, or engage in hostile operations, which had 
been adapted entirely or partly within the said jurisdiction for use in war. 


Article 9 


A neutral Power must apply impartially to the two belligerents the 
conditions, restrictions, or prohibitions made by it in regard to the admission 
into its ports, roadsteads, or territorial waters, of belligerent warships 


or of their prizes. 
Nevertheless, a neutral Power may forbid a belligerent vessel which 


has failed to conform to the orders and regulations made by it, or which has 
violated neutrality, to enter its ports or roadsteads. 


Article 10 
The neutrality of a Power is not affected by the mere passage through its 


territorial waters of warships or prizes belonging to belligerents. 


Article 11 


A neutral Power may allow belligerent warships to employ its licensed 
pilots. 
Article 12 
In the absence of special provisions to the contrary in the legislation of 
a neutral Power, belligerent warships are not permitted to remain in the 
ports, roadsteads, or territorial waters of the said Power for more than 
twenty-four hours, except in the cases covered by the present Convention. 


Article 13 


If a Power which has been informed of the outbreak of hostilities learns 
that a belligerent warship is in one of its ports or roadsteads, or in its 
territorial waters, it must notify the said ship to depart within twenty-four 
hours or within the time prescribed by local regulations. 


Article 14 


A belligerent warship may not prolong its stay in a neutral port beyond 
the permissible time except on account of damage or stress of weather. It 
must depart as soon as the cause of the delay is at an end. 


[ 36] 


381 


The regulations as to the question of the length of time which these 
vessels may remain in neutral ports, roadsteads, or waters, do not apply 
to warships devoted exclusively to religious, scientific, or philanthropic 
purposes. 

Article 15 

In the absence of special provisions to the contrary in the legislation of a 
neutral Power, the maximum number of warships belonging toa belligerent 
which may be in one of the ports or roadsteads of that Power simultaneously 


hree. 
shall be three Article 16 


When warships belonging to both belligerents are present simultaneously 
in a neutral port or roadstead, a period of not less than twenty-four hours 
must elapse between the departure of the ship belonging to one belligerent 
and the departure of the ship belonging to the other. 

The order of departure is determined by the order of arrival, unless the 
ship which arrived first is so circumstanced that an extension of its stay 
is permissible. 

A belligerent warship may not leave a neutral port or roadstead until 
twenty-four hours after the departure of a merchant ship flying the flag 


of its adversary. Article 17 
rticle 


In neutral ports and roadsteads belligerent warships may only carry 
out such repairs as are absolutely necessary to render them seaworthy, 
and may not add in any manner whatsoever to their fighting force. The 
local authorities of the neutral Power shall decide what repairs are neces- 
sary, and these must be carried out with the least possible delay. 


Article 18 


Belligerent warships may not make use of neutral ports, roadsteads, or 
territorial waters for replenishing or increasing their supplies of war 
material or their armament, or for completing their crews. 


Article 19 


Belligerent warships may only revictual in neutral ports or roadsteads 
to bring up their supplies to the peace standard. 

Similarly these vessels may only ship sufficient fuel to enable them to 
reach the nearest port in their own country. They may, on the other hand, 
fill up their bunkers built to carry fuel, when in neutral countries which have 
adopted this method of determining the amount of fuel to be supplied. 

If, in accordance with the law of the neutral Power, the ships are not 
supplied with coal within twenty-four hours of their arrival, the per- 
missible duration of their stay is extended by twenty-four hours. 
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Article 20 


Belligerent warships which have shipped fuel in a port belonging to a 
neutral Power may not within the succeeding three months replenish their 
supply in a port of the same Power. 


Article 21 


A prize may only be brought into a neutral port on account of unsea- 
worthiness, stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its entry are 
atanend. If it does not, the neutral Power must order it to leave at once; 
should it fail to obey, the neutral Power must employ the means at its dis- 
posal to release it with its officers and crew and to intern the prize crew. 


Article 22 


A neutral Power must, similarly, release a prize brought into one of its 
ports under circumstances other than those referred to in Article 21. 


Article 23 


A neutral Power may allow prizes to enter its ports and roadsteads, 
whether under convoy or not, when they are brought there to be sequestrat- 
ed pending the decision of a Prize Court. It may have the prize taken to 
another of its ports. 

If the prize is convoyed by a warship, the prize crew may go on board 
the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty. 


Article 24 


If, notwithstanding the notification of the neutral Power, a belligerent 
ship of war does not leave a port where it is not entitled to remain, the 
neutral Power is entitled to take such measures as it considers necessary 
to render the ship incapable of taking the sea during the war, and the 
commanding officer of the ship must facilitate the execution of such 
measures. 

When a belligerent ship is detained by a neutral Power, the officers 
and crew are likewise detained. 

The officers and crew thus detained may be left in the ship or kept either 
on another vessel or on land, and may be subjected to the measures of 
restriction which it may appear necessary to impose upon them, A 
sufficient number of men for looking after the vessel must, however, be 
always left on board. 

The officers may be left at liberty on giving their word not to quit the 
neutral territory without permission. 
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Article 25 


A neutral Power is bound to exercise such surveillance as the means 
at its disposal allow to prevent any violation of the provisions of the 
above articles occurring in its ports or roadsteads or in its waters. 


Article 26 


The exercise by a neutral Power of the rights laid down in the present 
Convention can under no circumstances be considered as an unfriendly 
act by one or other belligerent who has accepted the articles relating 
thereto. 

Article 27 


The contracting Powers shall communicate to each other in due course 
all laws, proclamations, and other enactments regulating in their respec- 
tive countries the status of belligerent warships in their ports and waters, 
by means of a communication addressed to the Government of the Nether- 
lands, and forwarded immediately by that Government to the other 
contracting Powers. 

Article 28 


The provisions of the present Convention do not apply except to the 
contracting Powers, and then only if all the belligerents are parties to the 
Convention. 

|Provisions in regard to ratification and denunciation follow.] 


5. DANISH LAW CONCERNING TEMPORARY AMENDMENT TO THE GENERAL 

CRIMINAL LAW OF FEBRUARY 10, 1866, IN REFERENCE TO ATTEMPTS TO 

CAUSE PARTIALITY IN COMMERCIAL MATTERS OR PUBLIC OPINION IN TIME 
OF NEUTRALITY, JUNE I7, 1915% 


We, Christian Tenth, etc., 

1. Whoever publicly in writing or orally without warrant attacks 
Danish Government officials in order that in settlements concerning im- 
ports and exports there shall not be observed that impartiality as to 
belligerent countries which is required by neutrality, shall be punished, 
in so far as a more severe punishment is not provided by general laws, 
by fine of not less than 500 kroner or imprisonment. 

The same punishment shall apply to whoever publicly in writing or 
orally endeavors to incite the population against a belligerent nation. 

2. This law, which goes into effect at once, shall cease to be effective 
on January I, 1916, if it has not been abrogated before that time by royal 
regulation. 


61 Naval War College, Jnternational Law Documents, 1917, p. 84. 
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All who are concerned shall govern themselves accordingly. 
Given at Amalienborg, June 17, 1915. 
Under our royal hand and seal. 

CHRISTIAN R. 

ZAHLE. 


II. Documents ILLUSTRATING THE AMERICAN PoLicy OF NEUTRALITY 
I. PROCLAMATION OF NEUTRALITY, APRIL 22, 1793" 
By the President of the United States of America 


A Proclamation. 


Whereas it appears that a state of war exists between Austria, Prussia, 
Sardinia, Great-Britain, and the United Netherlands, on the one part, 
and France on the other, and the duty and interest of the United States 
require, that they should with sincerity and good faith adopt and pursue 
a conduct friendly and impartial toward the belligerent powers: 

I have therefore thought fit by these presents to declare the disposition 
of the United States to observe the conduct aforesaid towards those 
powers respectively; and to exhort and warn the citizens of the United 
States carefully to avoid all acts and proceedings whatsoever, which may 
in any manner tend to contravene such disposition. 

And I do hereby also make known that whosoever of the citizens of the 
United States shall render himself liable to punishment or forfeiture under 
the law of nations, by committing, aiding or abetting hostilities against 
any of the said powers, or by carrying to any of them those articles, which 
are deemed contraband by the modern usage of nations, will not receive 
the protection of the United States against such punishment or forfeiture: 
and further, that I have given instructions to those officers, to whom it 
belongs, to cause prosecutions to be instituted against all persons who 
shall, within the cognizance of the courts of the United States, violate 
the Law of Nations, with respect to the powers at war, or any of them. 

In testimony whereof I have caused the seal of the United 
States of America to be affixed to these presents, and signed 
the same with my hand. Done at the city of Philadelphia, 
the twenty-second day of April, one thousand seven hundred 
and ninety three, and of the Independence of the United States of America 
the seventeenth. 
Go. Washington. 
By the President 
Th: Jefferson. 
82 American State Papers, Foreign Relations, Vol. 1, p. 140; facsimile in Moore, Principles 


of American Diplomacy, 1918, p. 41. 
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2. MR. JEFFERSON, SECRETARY OF STATE, TO MR. GENET, 
MINISTER PLENIPOTENTIARY OF FRANCE, WITH REFEEENCE TO 
NEUTRAL OBLIGATIONS, JUNE 17, 1793 


* * * * * * 


The opinion of the President is that ‘‘The arming and equipping vessels 
in the ports of the United States, to cruise against nations with whom 
they are at peace, was incompatible with the sovereignty of the United 
States; that it made them instrumental to the annoyance of those nations, 
and thereby tended to commit their peace.’’ And this opinion is still 
conceived to be not contrary to the principles of natural law, the usage of 
nations, the engagements which unite the two People, nor the proclamation 
of the President, as you seem to think, 

Surely, not a syllable can be found in the last mentioned instrument, 
permitting the preparation of hostilities in the ports of the United States. 
Its object was to enjoin on our citizens ‘‘a friendly conduct towards all the 
belligerent Powers’’; but a preparation of hostilities is the reverse of this. 

None of the engagements in our treaties stipulate this permission. The 
seventeenth article of that of commerce, permits the armed vessels of either 
party to enter the ports of the other, and to depart with their prizes free- 
ly: but the entry of an armed vessel into a port, is one act; the equipping 
a vessel in that port, arming her, manning her, is a different one, and not 
engaged by any article of the treaty. 

You think, sir, that this opinion is also contrary to the law of nature, 
and usage of nations. We are of opinion it is dictated by that law and 
usage; and this had been very maturely inquired into before it was adopted 
as a principle of conduct. But we will not assume the exclusive right of 
saying what that law and usage is. Let us appeal to enlightened and dis- 
interested judges. None is more so than Vattel. He says, I. 3, s. 104. 
“As long as a neuter nation wishes to enjoy this situation with certainty, it 
ought to show, in everything, an exact impartiality between those who are 
at war. For, if it favor the one to the prejudice of the other, it cannot com- 
plain when that other shall treat it as an adherent and associate of its 
enemy. Its neutrality would be a fraudulent one, of which none would be 
the dupe. Let us see then wherein consists that impartiality which a 
neutral people ought to observe. 

“It regards war only, and comprehends two things. 1st. To give succor 
when not obliged thereto; not to furnish freely, either troops, arms, ammuni- 
tion, or any thing which directly serves for war. I say, to give no succor 
and not to give it equally: for it would be absurd in a State to succor two 
enemies at the same time. And, besides, it would be impossible to do it 
with equality: the same things, the same number of troops, the same 


8 American Siate Papers, Foreign Relations, Vol. 1, p. 154. 
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quantity of arms, ammunition, etc. furnished in different circumstances, 
are no longer equivalent succors.’’ If the neutral power may not, consistent 
with its neutrality, furnish men to either party, for their aid in war, as 
little can either enroll them in the neutral territory, by the law of nations. 
Wolf, s. 1174, says, “Since a right of raising soldiers is a right of majesty, 
which cannot be violated by a foreign nation, it is not permitted to raise 
soldiers on the territory of another, without the consent of its sovereign.” 
And Vattel, before cited, I. 3, s. 15,—‘‘ The right of raising soldiers belong- 
ing only to the nation or its sovereign, no one can enroll them in a foreign 
country without the permission of the sovereign. Those who undertake to 
engage soldiers in a foreign country, without permission of the sovereign, 
and, in general, whomsoever corrupts the subjects of others, violates one 
of the most sacred rights of the prince and of the nation. It is the crime 
which is called plagiat or man-theft. There is no policed State which does 
not severely punish it.’”’ For I choose to refer you to the passage, rather 
than follow it through all its developments. The testimony of these and 
other writers on the law and usage of nations, with your own just reflections 
on them, will satisfy you that the United States, in prohibiting all the 
belligerent Powers from equipping, arming, and manning vessels of war in 
their ports, have exercised a right and a duty, with justice and with great 
moderation. By our treaties with several of the belligerent Powers, which 
are a part of the laws of our land, we have established a style of peace with 
them. But without appealing to treaties, we are at peace with them all by 
the law of nature: for, by nature’s law, man is at peace with man, till some 
aggression is committed, which, by the same law, authorizes one to destroy 
another, as his enemy. For our citizens then to commit murders and 
depredations on the members of nations at peace with us, or to combine to 
do it, appeared to the Executive, and to these whom they consulted, as 
much against the laws of the land, as to murder or rob, or combine to 
murder or rob, its own citizens; and as much to require punishment, if 
done within their limits, where they have a territorial jurisdiction or on 
the high seas, where they have a personal jurisdiction, that is to say, one 
which reaches their own citizens only; this being an appropriate part of 
each nation, on an element where all have common jurisdiction. So say our 
laws, as we understand them ourselves. To them the appeal is made; and 
whether we have construed them well or ill, the constitutional judges will 
decide. Till that decision shall be obtained, the Government of the United 
States must pursue what they think right, with firmness, as is their duty. 


+ * * * * * 
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3. MR. JEFFERSON, SECRETARY OF STATE, TO MR. HAMMOND, 
MINISTER PLENIPOTENTIARY OF GREAT BRITAIN, WITH REFERENCE 
TO NEUTRAL LIABILITY FOR FAILURE TO FULFILL ITS OBLIGATIONS, 

SEPTEMBER 5, 1793"! 


Sir: 


I am honored with yours of August 30th: mine of the 7th of that month 
assured you, that measures were taking for excluding from all further 
asylum in our ports, vessels armed in them to cruise on nations with which 
we are at peace, and for the restoration of the prizes, the Lovely Lass, 
Prince William Henry, and the Jane of Dublin, and that, should the 
measures for restitution fail in their effect, the President considered it as 
incumbent on the United States to make compensation for the vessels. 

We are bound by our treaties with three of the belligerent nations, by 
all the means in our power, to protect and defend their vessels and effects 
in our ports or waters, or on the seas near our shores, and to recover, and 
restore the same to the right owners, when taken from them. If all the 
means in our power are used, and fail in their effect, we are not bound by 
our treaties with those nations to make compensation. 

Though we have no similar treaty with Great Britain, it was the opinion 
of the President that we should use towards that nation the same rule, 
which, under this article, was to govern us with the other nations, and even 
to extend it to the captures made on the high seas, and brought into our 
ports, if done by vessels which had been armed within them. 

Having, for particular reasons, forborne to use all the means in our power 
for the restitution of the three vessels mentioned in my letter of August 7th, 
the President thought it incumbent on the United States to make com- 
pensation for them; and though nothing was said in that letter of other 
vessels taken under like circumstances, and brought in after the 5th June, 
and before the date of that letter, yet, where the same forbearance had 
taken place, it was, and is his opinion, that compensation would be equally 
due.® 

As to prizes made under the same circumstances, and brought in after 
the date of that letter, the President determined that all the means in 
our power should be used for their restitution. If these fail, as we should 
not be bound by our treaties to make compensation to the other Powers, 
in the analogous case, he did not mean to give an opinion that it ought 
to be done to Great Britain. But still, if any cases shall arise subsequent 
to that date, the circumstances of which shall place them on similar ground 
with those before it, the President would think compensation equally 
incumbent on the United States. 


% American State Papers, Foreign Relations, Vol. 1, p. 174. 
68’ Compensation was awarded Great Britain by the arbitraltribunal under the Jay Treaty. 
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Instructions are given to the Governors of the different States, to use 
all the means in their power for restoring prizes of this last description, 
found within their ports. Though they will, of course, take measures to 
be informed of them, and the General Government has given them the 
aid of the custom-house officers for this purpose, yet you will be sensible of 
the importance of multiplying the channels of their information, as far 
as shall depend on yourself, or any persons under your direction, in order 
that the Governors may use the means in their power for making restitu- 
tion. Without knowledge of the capture, they cannot restore it. It will 
always be best to give the notice to them directly; but any information, 
which you shall be pleased to send to me also, at any time, shall be for- 
warded to them, as quickly as distance will permit. 

Hence you will perceive, sir, that the President contemplates restitution 
or compensation, in the cases before the 7th of August, and after that 
date, restitution, if it can be effected by any means in our power; and 
that it will be important, that you should substantiate the fact, that such 
prizes are in our ports or waters. 

Your list of the privateers illicitly armed in our ports, is, I believe, 
correct. 

With respect to losses by detention, waste, spoliation, sustained by 
vessels taken as before mentioned, between the dates of June 5th, and 
August 7th, it is proposed, as a provisional measure, that the collector 
of the customs of the district, and the British consul, or any other person 
you please, shall appoint persons to establish the value of the vessel and 
cargo, at the times of her capture, and of her arrival in the port into which 
she is brought, according to their value in that port. 

If this shall be agreeable, and you will be pleased to signify it to me, 
with the names of the prizes understood to be of this description, instruc- 
tions will be given accordingly to the collectors of the customs where the 
respective vessels are. 


I have the honor to be, etc. 
TH: JEFFERSON. 


4. WASHINGTON’S FAREWELL ADDRESS, SEPTEMBER 17, 1796 


* * * * * * 


Europe has a set of primary interests which to us have none or a very 
remote relation. Hence she must be engaged in frequent controversies, 
the causes of which are essentially foreign to our concerns. Hence, there- 
fore, it must be unwise in us to implicate ourselves by artificial ties in the 
ordinary vicissitudes of her politics or the ordinary combinations and 
collisions of her friendships or enmities. 

% Richardson, Messages and Papers of the Presidents, Vol. 1, pp. 222, 224. 
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Our detached and distant situation invites and enables us to pursue a 
different course. If we remain one people, under an efficient government, 
the period is not far off when we may defy material injury from external 
annoyance; when we may take such an attitude as will cause the neutrality 
we may at any time resolve upon to be scrupulously respected; when 
belligerent nations, under the impossibility of making acquisitions upon 
us, will not lightly hazard the giving us provocation; when we may choosé 
peace or war, as our interest, guided by justice, shall counsel. 


+ + * * * * 


In relation to the still subsisting war in Europe my proclamation of 
the 22d of April, 1793, is the index to my plan. Sanctioned by your approv- 
ing voice and by that of your representatives in both Houses of Congress, 
the spirit of that measure has continually governed me, uninfluenced by 
any attempts to deter or divert me from it. 

After deliberate examination, with the aid of the best lights I could 
obtain, I was well satisfied that our country, under all the circumstances 
of the case, had a right to take, and was bound in duty and interest to take, 
a neutral position. Having taken it, I determined as far as should depend 
upon me to maintain it with moderation, perseverance, and firmness. 

The considerations which respect the right to hold this conduct it is 
not necessary on this occasion to detail. I will only observe that, according 
to my understanding of the matter, that right, so far from being denied 
by any of the belligerent powers, has been virtually admitted by all. 

The duty of holding a neutral conduct may be inferred, without anything 
more, from the obligation which justice and humanity impose on every 
nation, in cases in which it is free to act, to maintain inviolate the relations 
of peace and amity toward other nations. 

The inducements of interest for observing that conduct will best be 
referred to your own reflections and experience. With me a predominant 
motive has been to endeavor to gain time to our country to settle and 
mature its yet recent institutions, and to progress without interruption 
to that degree of strength and consistency which is necessary to give it, 
humanly speaking, the command of its own fortunes. 


5. THE MONROE DOCTRINE, DECEMBER 2, 1823" 
~ + * * > * 

In the wars of the European powers in matters relating to themselves 
we have never taken any part, nor does it comport with our policy so to 
do. It is only when our rights are invaded or seriously menaced that we 
resent injuries or make preparation for our defense. With the movements 


& President Monroe’s Annual Message to Congress, December 2, 1823, paragraphs 48 
and 49, Richardson, Messages and Papers of the Presidents, Vol. 2, p. 218; Moore, Digest 
of International Law, Vol. 6, p. 402; American State Papers, For. Rel., Vol. 5, p. 250. 
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in this hemisphere we are, of necessity, more immediately connected, 
and by causes which must be obvious to all enlightened and impartial 
observers. The political system of the allied powers is essentially different 
in this respect from that of America. This difference proceeds from that 
which exists in their respective Governments. And to the defense of our 
own, which has been achieved by the loss of so much blood and treasure, 
and matured by the wisdom of their most enlightened citizens, and under 
which we have enjoyed unexampled felicity, this whole nation is devoted. 
We owe it, therefore, to candor, and to the amicable relations existing 
between the United States and those powers, to declare that we should 
consider any attempt on their part to extend their system to any portion 
of this hemisphere as dangerous to our peace and safety. With the existing 
colonies or dependencies of any European power we have not interfered 
and shall not interfere. But with the governments who have declared their 
independence and maintained it, and whose independence we have, on 
great consideration and on just principles acknowledged, we could not 
view any interposition for the purpose of oppressing them, or controlling 
in any other manner their destiny, by any European power, in any other 
light than as the manifestation of an unfriendly disposition toward the 
United States. In the war between these new governments and Spain 
we declared our neutrality at the time of their recognition, and to this 
we have adhered and shall continue to adhere, provided no change shall 
occur which, in the judgment of the competent authorities of this Govern- 
ment, shall make a corresponding change on the part of the United States 
indispensable to their security. 

The late events in Spain and Portugal show that Europe is still unsettled. 
Of this important fact no stronger proof can be adduced than that the 
allied powers should have thought it proper on any principle satisfactory 
to themselves, to have interposed, by force, in the internal concerns of 
Spain. To what extent such interposition may be carried, on the same 
principle, is a question in which all independent powers whose governments 
differ from theirs are interested, even those most remote, and surely none 
more so than the United States. Our policy in regard to Europe, which 
was adopted at an early stage of the wars which have so long agitated that 
quarter of the globe, nevertheless remains the same, which is, not to inter- 
fere in the internal concerns of any of its powers; to consider the govern- 
ment de facto as the legitimate government for us; to cultivate friendly 
relations with it, and to preserve those relations by a frank, firm, and manly 
policy, meeting, in all instances, the just claims of every power, submitting 
to injuries from none. But in regard to these continents, circumstances 
are eminently and conspicuously different. It is impossible that the 
allied powers should extend their political system to any portion of either 


[ 46 ] 


391 


continent without endangering our peace and happiness; nor can anyone 
believe that our southern brethren, if left to themselves, would adopt it 
of their own accord. It is equally impossible, therefore, that we should 
behold such interposition, in any form, with indifference. If we look to 
the comparative strength and resources of Spain and those new govern- 
ments, and their distance from each other, it must be obvious that she 
can never subdue them. It is still the true policy of the United States to 
leave the parties to themselves in the hope that other powers will pursue 
the same course. 


6. RESERVATION TO THE HAGUE CONVENTION FOR THE PACIFIC SETTLEMENT 
OF INTERNATIONAL DISPUTES, JULY 25, 1899% 


The delegation of the United States of America on signing the Conven- 
tion for the pacific settlement of international disputes as proposed by the 
International Peace Conference, makes the following declaration: 

Nothing contained in this convention shall be so construed as to require 
the United States of America to depart from its traditional policy of not 
intruding upon, interfering with, or entangling itself in the political 
questions or policy or internal administration of any foreign State; nor 
shall anything contained in the said convention be construed to imply a 
relinquishment by the United States of America of its traditional attitude 
toward purely American questions. 


7. PROCLAMATION OF NEUTRALITY, AUGUST 4, 1914 


By the President of the United States of America 
A Proclamation 


Whereas a state of war unhappily exists between Austria-Hungary and 
Servia and between Germany and Russia and between Germany and 
France; and whereas the United States is on terms of friendship and 
amity with the contending powers, and with the persons inhabiting their 
several dominions; 

And whereas there are citizens of the United States residing within the 
territories or dominions of each of the said belligerents, and carrying on 
commerce, trade, or other business or pursuits therein; 

And whereas there are subjects of each of the said belligerents residing 
within the territory or jurisdiction of the United States, and carrying on 
commerce, trade, or other business or pursuits therein; 


®% Scott, Reports to the Hague Conferences of 1899 and 1907, pp. 90, 179 and comments 

by Andrew D. White, head of the American delegation, Autobiography, July 22, 24, 25. 

This reservation was endorsed in the Senate ratification of this convention and also in the 

1907 Convention and in slightly different forms in the Algeciras Act of 1906. Malloy, 
Treaties of the United States, 1910, Vol. 2, pp. 2032, 2183, 2247. 

69 38 U. S. Stat. 1999; Naval War College, International Law Documents, 1916, p. 83. 
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And whereas the laws and treaties of the United States, without inter- 
fering with the free expression of opinion and sympathy, or with the 
commercial manufacture or sale of arms or munitions of war, nevertheless 
impose upon all persons who may be within their territory and jurisdiction 
the duty of an impartial neutrality during the existence of the contest; 

And whereas it is the duty of a neutral government not to permit or 
suffer the making of its waters subservient to the purposes of war; 

Now, therefore, I, Woodrow Wilson, President of the United States of 
America, in order to preserve the neutrality of the United States and of 
its citizens and of persons within. its territory and jurisdiction, and to 
enforce its laws and treaties, and in order that all persons, being warned 
of the general tenor of the laws and treaties of the United States in this 
behalf, and of the law of nations, may thus be prevented from any viola- 
tion of the same, do hereby declare and proclaim that by certain provi- 
sions of the act approved on the 4th day of March, A. D. 1909, commonly 
known as the ‘‘ Penal Code of the United States,’’ the following acts are 
forbidden to be done, under severe penalties, within the territory and 
jurisdiction of the United States, to wit: 

1. Accepting and exercising a commission to serve either of the said 
belligerents by land or by sea against the other belligerent. 

2. Enlisting or entering into the service of either of said belligerents as 
a soldier, or as a marine, or seaman on board of any vessel of war, letter 
of marque, or privateer. 

3. Hiring or retaining another person to enlist or enter himself in the 
service of either of the said belligerents as a soldier, or as a marine, or 
seaman on board of any vessel of war, letter of marque, or privateer. 

4. Hiring another person to go beyond the limits or jurisdiction of the 
United States with intent to be enlisted as aforesaid. 

5. Hiring another person to go beyond the limits of the United States 
with intent to be entered into service as aforesaid. 

6. Retaining another person to go beyond the limits of the United States 
with intent to be enlisted as aforesaid. 

7. Retaining another person to go beyond the limits of the United 
States with intent to be entered into service as aforesaid. (But the said 
act isnot to beconstrued to extend to a citizen or subject of either belligerent 
who, being transiently within the United States, shall, on board of any 
vessel of war, which, at the time of its arrival within the United States, 
was fitted and equipped as such vessel of war, enlist or enter himself or 
hire or retain another subject or citizen of the same belligerent, who is 
transiently within the United States, to enlist or enter himself to serve 
such belligerent on board such vessel of war, if the United States shall 
then be at peace with such belligerent.) 
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8. Fitting out and arming, or attempting to fit out and arm, or procuring 
to be fitted out and armed, or knowingly being concerned in the furnishing, 
fitting out, or arming of any ship or vessel with intent that such ship or 
vessel shall be employed in the service of either of the said belligerents. 

g. Issuing or delivering a commission within the territory or jurisdiction 
of the United States for any ship or vessel to the intent that she may be 
employed as aforesaid. 

10. Increasing or augmenting, or procuring to be increased or augmented, 
or knowingly being concerned in increasing or augmenting, the force 
of any ship of war, cruiser, or other armed vessel, which at the time of her 
arrival within the United States was a ship of war, cruiser, or armed vessel 
in the service of either of the said belligerents, or belonging to the subjects 
of either, by adding to the number of guns of such vessels, or by changing 
those on board of her for guns of a larger caliber, or by the addition thereto 
of any equipment solely applicable to war. 

11. Beginning or setting on foot or providing or preparing the means 
for any military expedition or enterprise to be carried on from the territory 
or jurisdiction of the United States against the territories or dominions of 
either of the said belligerents. 

And I do hereby further declare and proclaim that any frequenting and 
use of the waters within the territorial jurisdiction of the United States 
by the armed vessels of a belligerent, whether public ships or privateers, for 
the purpose of preparing for hostile operations, or as posts of observation 
upon the ships of war or privateers or merchant vessels of a belligerent 
lying within or being about to enter the jurisdiction of the United States, 
must be regarded as unfriendly and offensive, and in violation of that 
neutrality which it is the determination of this government to observe; 
and to the end that the hazard and inconvenience of such apprehended 
practices may be avoided, I further proclaim and declare that from and 
after the fifth day of August instant, and during the continuance of the 
present hostilities between Austria-Hungary and Servia, and Germany and 
Russia and Germany and France, no ship of war or privateer of any bellig- 
erent shall be permitted to make use of any port, harbor, roadstead, or 
other waters within the jurisdiction of the United States as a station or 
place of resort for any warlike purpose or for the purpose of obtaining any 
facilities of warlike equipment; and no ship of war or privateer or either 
belligerent shall be permitted to sail out of or leave any port, harbor, 
roadstead, or waters subject to the jurisdiction of the United States from 
which a vessel of an opposing belligerent (whether the same shall be a ship 
of war, a privateer, or a merchant ship) shall have previously departed, 
until after the expiration of at least twenty-four hours from the departure 
of such last-mentioned vessel beyond the jurisdiction of the United States. 
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If any ship of war or privateer of a belligerent shall, after the time this 
notification takes place, enter any port, harbor, roadstead, or waters of the 
United States, such vessel shall be required to depart and to put to sea 
within twenty-four hours after her entrance into such port, harbor, road- 
stead, or waters, except in case of stress of weather or of her requiring 
provisions or things necessary for the subsistence of her crew, or for repairs; 
in any of which cases the authorities of the port, or of the nearest port 
(as the case may be), shall require her to put to sea as soon as possible 
after the expiration of such period of twenty-four hours, without permitting 
her to take in supplies beyond what may be necessary for her immediate 
use; and no such vessel which may have been permitted to remain within 
the waters of the United States for the purpose of repair shall continue 
within such port, harbor, roadstead, or waters for a longer period than 
twenty-four hours after her necessary repairs shall have been completed, 
unless within such twenty-four hours a vessel, whether ship of war, priva- 
teer, or merchant ship of an opposing belligerent, shall have departed there- 
from, in which case the time limited for the departure of such ship of war 
er privateer shall be extended so far as may be necessary to secure an 
interval of not less than twenty-four hours between such departure and 
that of any ship of war, privateer, or merchant ship of an opposing bellig- 
erent which may have previously quit the same port, harbor, roadstead, 
or waters. 

No ship of war or privateer of a belligerent shall be detained in any port, 
harbor, roadstead, or waters of the United States more than twenty-four 
hours, by reason of the successive departures from such port, harbor, 
roadstead, or waters of more than one vessel of an opposing belligerent. 
But if there be several vessels of opposing belligerents in the same port, 
harbor, roadstead, or waters, the order of their departure therefrom shall be 
so arranged as to afford the opportunity of leaving alternately to the vessels 
of the opposing belligerents, and to cause the least detention consistent 
with the objects of this proclamation. 

No ship of war or privateer of a belligerent shall be permitted, while in 
any port, harbor, roadstead, or waters within the jurisdiction of the United 
States, to take in any supplies except provisions and such other things as 
may be requisite for the subsistence of her crew, and except so much coal 
only as may be sufficient to carry such vessel, if without any sail power, to 
the nearest port of her own country; or in case the vessel is rigged to go 
under sail, and may also be propelled by steam power, then with half the 
quantity of coal which she would be entitled to receive, if dependent upon 
steam alone, and no coal shall be again supplied to any such ship of war or 
privateer in the same or any other port, harbor, roadstead, or waters of the 
United States, without special permission, until after the expiration of three 


[50 ] 





395 


months from the time when such coal may have been last supplied to her 
within the waters of the United States, unless such ship of war or privateer 
shall, since last thus supplied, have entered a port of the government to 
which she belongs. 

And I do further declare and proclaim that the statutes and the treaties 
of the United States and the law of nations alike require that no person, 
within the territory and jurisdiction of the United States, shall take part, 
directly or indirectly, in the said wars, but shall remain at peace with all 
of the said belligerents, and shall maintain a strict and impartial neu- 
trality. 

And I do hereby enjoin all citizens of the United States, and dll persons 
residing or being within the territory or jurisdiction of the United States, to 
observe the laws thereof, and to commit no act contrary to the provisions 
of the said statutes or treaties or in violation of the law of nations in that 
behalf. 

And I do hereby warn all citizens of the United States, and all persons 
residing or being within its territory or jurisdiction that, while the free and 
full expression of sympathies in public and private is not restricted by the 
laws of the United States, military forces in aid of a belligerent cannot 
lawfully be originated or organized within its jurisdiction; and that, while 
all persons may lawfully and without restriction by reason of the aforesaid 
state of war manufacture and sell within the United States arms and muni- 
tions of war, and other articles ordinarily known as “contraband of war,” 
yet they cannot carry such articles upon the high seas for the use or service 
of a belligerent, nor can they transport soldiers and officers of a belligerent, 
or attempt to break any blockade which may be lawfully established and 
maintained during the said war without incurring the risk of hostile 
capture and the penalties denounced by the law of nations in that behalf. 

And I do hereby give notice that all citizens of the United States and 
others who may claim the protection of the government, who may mis- 
conduct themselves in the premises, will do so at their peril, and that they 
can in no wise obtain any protection from the government of the United 
States against the consequences of their misconduct. 

IN WITNESS WHEREOF I have hereunto set my hand and caused 
the seal of the United States to be affixed. 

Done at the city of Washington this fourth day of August in the year 
of our Lord one thousand nine hundred and fourteen and of the independ- 
ence of the United States of America the one hundred and thirty-ninth. 
(SEAL) 

By the President: 
we 5 WOODROW WILSON. 
William Jennings Bryan, 
Secretary of State. 
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7. MR. LANSING, SECRETARY OF STATE TO MR. PENFIELD, AMBASSADOR 
TO AUSTRIA-HUNGARY, WITH REFERENCE TO ARMS TRADE WITH 
BELLIGERENTS, AUGUST 12, 19157 


Please present a note to the Royal Foreign Office in reply to its note of 
June 29, in the following sense: 

x * « * * * 

It is pertinent to direct the attention of the Imperial and Royal Govern- 
ment to the fact that Austria-Hungary and Germany, particularly the 
latter, have during the years preceding the present European war pro- 
duced a great surplus of arms and ammunition, which they sold through- 
out the world and especially to belligerents. Never during this period 
did either of them suggest or apply the principle now advocated by the 
imperial and Royal Government. 

. ~ * * * * 


In view of the foregoing statements, this Government is reluctant to 
believe that the Imperial and Royal Government will ascribe to the 
United States a lack of impartial neutrality in continuing its legitimate 
trade in all kinds of supplies used to render the armed forces of a belligerent 
efficient, even though the circumstances of the present war prevent Austria- 
Hungary from obtaining such supplies from the markets of the United 
States, which have been and remain, so far as the action and policy of this 
Government are concerned, open to all belligerents alike. 

But, in addition to the question of principle, there is a practical and sub- 
stantial reason why the Government of the United States has, from the 
foundation of the Republic to the present time, advocated and practiced 
unrestricted trade in arms and military supplies. It has never been the 
policy of this country to maintain in time of peace a large military estab- 
lishment or stores of arms and ammunition sufficient to repel invasion by 
a well-equipped and powerful enemy. It has desired to remain at peace 
with all nations and to avoid any appearance of menacing such peace by 
the threat of its armies and navies. In consequence of this standing 
policy the United States would, in the event of attack by a foreign power, 
be at the outset of the war seriously, if not fatally, embarrassed by the 
lack of arms and ammunition and by the means to produce them in 
sufficient quantities to supply the requirements of national defense. The 
United States has always depended upon the right and power to purchase 
arms and ammunition from neutral nations in case of foreign attack. 
This right, which it claims for itself, it cannot deny to others. 

A nation whose principle and policy it is to rely upon international 
obligations and international justice to preserve its political and terri- 


70 Department of State, Diplomatic Correspondence with Belligereni Governments, European 
War, No. 2, 1915, Pp. 194. 


C52] 





397 


torial integrity might become the prey of an aggressive nation whose policy 
and practice it is to increase its military strength during times of peace 
with the design of conquest, unless the nation attacked can, after war had 
been declared, go into the markets of the world and purchase the means 
to defend itself against the aggressor. 

The general adoption by the nations of the world of the theory that 
neutral powers ought to prohibit the sale of arms and ammunition to bel- 
ligerents would compel every nation to have in readiness at all times 
sufficient munitions of war to meet any emergency which might arise and 
to erect and maintain establishments for the manufacture of arms and 
ammunition sufficient to supply the needs of its military and naval forces 
throughout the progress of a war. Manifestly the application of this theory 
would result in every nation becoming an armed camp, ready to resist 
aggression and tempted to employ force in asserting its rights rather than 
appeal to reason and justice for the settlement of international disputes. 

Perceiving, as it does, that the adoption of the principle that it is the 
duty of a neutral to prohibit the sale of arms and ammunition to a bellig- 
erent during the progress of a war would inevitably give the advantage 
to the belligerent which had encouraged the manufacture of munitions 
in time of peace and which had laid in vast stores of arms and ammuni- 
tion in anticipation of war, the Government of the United States is con- 
vinced that the adoption of the theory would force militarism on the world 
and work against the universal peace which is the desire and purpose of 
all nations which exalt justice and righteousness in their relations with 
one another. 

The Government of the United States in the foregoing discussion of the 
practical reason why it has advocated and practiced trade in munitions 
of war, wishes to be understood as speaking with no thought of expressing 
or implying any judgment with regard to the circumstances of the present 
war, but as merely putting very frankly the argument in this matter which 
has been conclusive in determining the policy of the United States. 


> * * * * ~ 


As to the assertion that the exportation of arms and ammunition con- 
travenes the preamble of The Hague Convention No. 13 of 1907, this 
Government presumes that reference is made to the last paragraph of the 
preamble, which is as follows: ‘‘Seeing that, in this category of ideas, these 
rules should not, in principle, be altered, in the course of the war, by a 
neutral power, except in a case where experience has shown the necessity 
for such change for the protection of the rights of that power.” 

Manifestly the only ground to change the rules laid down by the Con- 
vention, one of which it should be noted, explicitly declares that a neutral 
is not bound to prohibit the exportation of contraband of war, is the 
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necessity of a neutral power to do so in order to protect its own rights. 
The right and duty to determine when this necessity exists rests with the 
neutral, not with a belligerent. It is discretionary, not mandatory. If 
a neutral power does not avail itself of the right, a belligerent is not privi- 
leged to complain, for in doing so it would be in the position of declaring 
to the neutral power what is necessary to protect that power’s own rights. 
The Imperial and Royal Government cannot perceive that a complaint 
of this nature would invite just rebuke. 


* * + * * + 


In view of the positive assertion of the statement of the Imperial and 
Royal Government as to the unanimity of the opinions of text-writers as 
to the exportation of contraband being unneutral, this Government has 
caused a careful examination of the principal authorities on international 
law to be made. Asa result of this examination it has come to the con- 
clusion that the Imperial and Royal Government has been misled and has 
inadvertently made an erroneous assertion. Less than one-fifth of the 
authorities consulted advocate unreservedly the prohibition of the export 
of contraband. Several of those who constitute this minority admit 
that the practice of nations has been otherwise. It may not be important 
to direct particular attention to the declaration of the German authority, 
Paul Einicke, who states that at the beginning of a war, belligerents have 
never remonstrated against the enactment of prohibitions on trade in 
contraband, but adds ‘that such prohibitions may be considered as 
violations of neutrality, or at least as unfriendly acts, if they are enacted 
during a war with the purpose to close unexpectedly the sources of supply 
to a party which heretofore had relied on them.” 

The Government of the United States deems it unnecessary to extend 
further at the present time a consideration of the statement of the Austro- 
Hungarian Government. The principles of international law, the practice 
of nations, the national safety of the United States and other nations 
without great military and naval establishments, the prevention of in- 
creased armies and navies, the adoption of peaceful methods for the 
adjustment of international differences, and, finally, neutrality itself are 
opposed to the prohibition by a neutral nation of the exportation of arms, 
ammunition, or other munitions of war to belligerent powers during the 


progress of the war. 
LANSING. 
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9. BURTON RESOLUTION TO PROHIBIT ARMS SHIPMENTS TO 
BELLIGERENTS, INTRODUCED IN THE HOUSE OF REPRESENTATIVES, 
JANUARY 25, 19287! 


JOINT RESOLUTION 


To prohibit the exportation of arms, munitions, or 


implements of war to belligerent nations 


RESOLVED BY THE SENATE AND HOUSE OF REPRESENTA- 
TIVES OF THE UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That it is hereby declared to be the policy of the United 
States of America to prohibit the exportation of arms, munitions, or 
implements of war to any nation which is engaged in war with another. 

Sec. 2. Whenever the President recognizes the existence of war between 
foreign nations by making proclamation of the neutrality of the United 
States, it shall be unlawful, except by the consent of the Congress, to export 
or attempt to export any arms, munitions, or implements of war from any 
place in the United States or any possession thereof, to the territory of 
either belligerent or to any place if the ultimate destination of such arms, 
munitions, or implements of war is within the territory of either belligerent 
or any military or naval force of either belligerent. 

Sec. 3. As used in this joint resolution the term ‘‘arms, munitions, 
or implements of war’’ means— 

1. Rifles, muskets, carbines. 

2. (a) Machine guns, automatic rifles, and machine pistols of all calibers; 
(b) mountings for machine guns; (c) interrupter gears. 

3. Projectiles and ammunition for the arms enumerated in Numbers 1 
and 2 above. 

4. Gun-sighting apparatus, including aerial gun sights and bomb sights, 
and fire-control apparatus. 

5. (a) Cannon, long or short, and howitzers, of a caliber less than five 
and nine-tenths inches (fifteen centimeters); (b) cannon, long or short, 
and howitzers, of a caliber of five and nine-tenths inches (fifteen centi- 
meters) or above; (c) mortars of all kinds; (d) gun carriages, mountings, 
recuperators, accessories for mountings. 

6. Projectiles. and ammunition for the arms enumerated in Number § 
above. 

7. Apparatus for the discharge of bombs, torpedoes, depth charges, 
and other kinds of projectiles. 

8. (a) Grenades; (b) bombs; (c) land mines, submarine mines, fixed or 
floating; depth charges; (d) torpedoes. 

71 7oth Congress, 1st sess., H. J. Res. 183. 
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9. Appliances for use with the above arms and apparatus. 

10. Bayonets. 

11. Tanks and armored cars; aircraft designed for purposes of warfare. 

12. Arms and ammunition not specified in the above enumeration 
prepared for use in warfare. 

13. Poisonous gases, acids, or any other articles or inventions prepared 
for use in warfare. 

14. Component parts of the articles enumerated above if capable of 
being used in the assembly or repair of the said articles or as spare parts. 

SEc. 4. Whoever exports or attempts to export any arms, munitions, 
or implements of war in violation of the provisions of this resolution 
shall, upon conviction thereof, be punished by a fine not exceeding $10,000, 
and by imprisonment not exceeding two years. It shall be the duty of the 
Secretary of the Treasury to report any such violation of the provisions 
of this resolution to the United States district attorney for the district 
wherein the violation is alleged to have been committed. 


III. AMERICAN PROPOSALS FOR INTERNATIONAL COOPERATION 
AGAINST WAR 


I, EX-PRESIDENT ROOSEVELT’S ADDRESS ON RECEPTION OF THE NOBEL 
PEACE PRIZE, KRISTIANIA, NORWAY, MAY 5, I9I10” 


* * * * * * 


Finally, it would be a master stroke if those great powers honestly 
bent on peace would form a league of peace, not only to keep the peace 
among themselves, but to prevent, by force if necessary, its being broken 
by others. The supreme difficulty in connection with developing the 
peace work of The Hague arises from the lack of any executive power, 
of any police power to enforce the decrees of the court. In any community 
of any size the authority of the courts rests upon actual or potential force; 
on the existence of a police, or on the knowledge that the able-bodied men 
of the country are both ready and willing to see that the decrees of judicial 
and legislative bodies are put into effect. In new and wild communities 
where there is violence, an honest man must protect himself; and until 
other means of securing his safety are devised, it is both foolish and wicked 
to persuade him to surrender his arms while the men who are dangerous 
to the community retain theirs. He should not renounce the right to pro- 
tect himself by his own efforts until the community is so organized that 
it can effectively relieve the individual of the duty of putting down vio- 
lence. So it is with nations. Each nation must keep well prepared to 
defend itself until the establishment of some form of international police 
power, competent and willing to prevent violence as between nations. 

7 World Peace Foundation, Pamphlet, October 1917, Vol. 1, p. 29. 


[ 56 ] 





401 


As things are now, such power to command peace throughout the world 
could best be assured by some combination between those great nations 
which sincerely desire peace and have no thought themselves of committing 
aggressions. The combination might at first be only to secure peace within 
certain definite limits and certain definite conditions; but the ruler or states- 
man who should bring about such a combination would have earned his 
place in history for all time and his title to the gratitude of all mankind. 


2. JOINT RESOLUTION OF CONGRESS TO AUTHORIZE THE APPOINTMENT OF A 
COMMISSION IN RELATION TO UNIVERSAL PEACE, JUNE 25, 19107 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That a commission of five mem- 
bers be appointed by the President of the United States to consider the 
expediency of utilizing existing international agencies for the purpose of 
limiting the armaments of the nations of the world by international] 
agreement, and of constituting the combined navies of the world an inter- 
national force for the preservation of universal peace, and to consider 
and report upon any other means to diminish the expenditures of govern- 
ment for military purposes and to lessen the probabilities of war: Pro- 
vided, That the total expense authorized by this Joint Resolution shall 
not exceed the sum of ten thousand dollars and that the said commission 
shall be required to make final report within two years from the date 
of the passage of this resolution. 

Approved, June 25, 1910. 


3. PROGRAM OF THE LEAGUE TO ENFORCE PEACE, 1915" 


We believe it to be desirable for the United States to join a league of 
nations binding the signatories to the following: 

First: All justiciable questions arising between the signatory powers, 
not settled by negotiation, shall, subject to the limitations of treaties, be 
submitted to a judicial tribunal for hearing and judgment, both upon the 
merits and upon any issue as to its jurisdiction of the question. 

Second: All other questions arising between the signatories and not 
settled by negotiation, shall be submitted to a council of conciliation for 
hearing, consideration and recommendation. 

Third: The signatory powers shall jointly use forthwith both their 
economic and military forces against any one of their number that goes to 
war, or commits acts of hostility, against another of the signatories before 
any question arising shall be submitted as provided in the foregoing. 


73 Statutes at Large, Vol. 36, part 1, p. 885. President Taft reported in his message 
of December 6, 1910 that ‘‘he had invited and was awaiting the expression of foreign 
governments as to their willingness to cooperate.’ Foreign Relations, 1910, p. ix. 

™ “Enforced Peace,’ Proceedings of First Annual National Assemblage of the League 
To Enforce Peace, Washington, May 26, 1916, p. 189. 
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The following interpretation of Article 3 has been authorized by the 
Executive Committee: 

The signatory powers shall jointly employ diplomatic and economic 
pressure against any one of their number that threatens war against 
a fellow signatory without having first submitted its dispute for inter- 
national inquiry, conciliation, arbitration or judicial hearing, and await- 
ed a conclusion, or without having offered so to submit it. They shall 
follow this forthwith by the joint use of their military forces against 
that nation if it actually goes to war, or commits acts of hostility, 
against another of the signatories before any question arising shall 
be dealt with as provided in the foregoing. 


Fourth: Conferences between the signatory powers shall be held from 
time to time to formulate and codify rules of international law which, unless 
some signatory shall signify its dissent within a stated period, shall there- 
after govern in the decisions of the judicial tribunal mentioned in Article 
one. 

4. PRESIDENT WILSON’S ADDRESS TO THE SENATE, JANUARY 22, 1917 % 
* * « - 7 ” 

In every discussion of the peace that must end this war it is taken for 
granted that that peace must be followed by some definite concert of 
power which will make it virtually impossible that any such catastrophe 
should ever overwhelm us again. Every lover of mankind, every sane and 
thoughtful man must take that for granted. 

I have sought this opportunity to address you because I thought that 
[ owed it to you, as the council associated with me in the final determination 
of our international obligations, to disclose to you without reserve the 
thought and purpose that have been taking form in my mind in regard to 
the duty of our Government in the days to come when it will be necessary 
to lay afresh and upon a new plan the foundations of peace among the 
nations. 

It is inconceivable that the people of the United States should play no 
part in that great enterprise. To take part in such a service will be the 
opportunity for which they have sought to prepare themselves by the 
very principles and purposes of their polity and the approved practices 
of their Government ever since the days when they set up a new ffation in 
the high and honorable hope that it might in all that it was and did show 
mankind the way to liberty. They cannot in honor withhold the service to 
which they are now about to be challenged. They do not wish to withhold 
it. But they owe it to themselves and to the other nations of the world to 
state the conditions under which they will feel free to render it. 

That service is nothing less than this, to add their authority and their 
power to the authority and force of other nations to guarantee peace and 
justice throughout the world. Such a settlement cannot now be long 


75 Scott, Oficial Statements of War Aims and Peace Proposals, December 1916 to Novem- 
ber 1918, pp. 49, 54. 
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postponed. It is right that before it comes this Government should 
frankly formulate the conditions upon which it would feel justified in asking 
our people to approve its formal and solemn adherence to a League for 
Peace. I am here to attempt to state those conditions. 

* a * * * a 

And in holding out the expectation that the people and Government of 
the United States will join the other civilized nations of the world in guar- 
anteeing the permanence of peace upon such terms as I have named I 
speak with the greater boldness and confidence because it is clear to every 
man who can think that there is in this promise no breach in either our 
traditions or our policy as a nation, but a fulfilment, rather, of all that we 
have professed or striven for. 

I am proposing, as it were, that the nations should with one accord 
adopt the doctrine of President Monroe as the doctrine of the world: 
that no nation should seek to extend its polity over any other nation or 
people, but that every people should be left free to determine its own 
polity, its own way of development, unhindered, unthreatened, unafraid, 
the little along with the great and powerful. 

I am proposing that all nations henceforth avoid entangling alliances 
which would draw them into competitions of power, catch them in a net 
of intrigue and selfish rivalry, and disturb their own affairs with influences 
intruded from without. There is no entangling alliance in a concert of 
power. When all unite to act in the same sense and with the same purpose 
all act in the common interest and are free to live their own lives under a 
common protection. 

I am proposing government by the consent of the governed; that freedom 
of the seas which in international conference after conference representa- 
tives of the United States have urged with the eloquence of those who are 
the convinced disciples of liberty; and that moderation of armaments which 
makes of armies and navies a power for order merely, not an instrument of 
aggression or of selfish violence. 

These are American principles, American policies. We could stand for 
noothers. And they are also the principles and policies of forward looking 
men and women everywhere, of every modern nation, of every enlightened 
community. They are the principles of mankind and must prevail. 


5. PRESIDENT. WILSON’S ADDRESS DELIVERED AT A JOINT SESSION 
OF THE TWO HOUSES OF CONGRESS, CALLING FOR WAR 
AGAINST GERMANY, APRIL 2, 19177 
+ * - * + « 

While we do these things, these deeply momentous things, let us be very 
clear, and make very clear to all the world what our motives and our 


78 Scott, Oficial Statements of War Aims and Peace Proposals, December 1916 to No- 
vember 1918, pp. 88-89. 
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objects are. My own thought has not been driven from its habitual and 
normal course by the unhappy events of the last two months, and I do not 
believe that the thought of the nation has been altered or clouded by them. 
I have exactly the same things in mind now that I had in mind when I 
addressed the Senate on the twenty-second of January last; the same that 
I had in mind when I addressed the Congress on the third of February and 
on the twenty-sixth of February. Our object now, as then, is to vindicate 
the principles of peace and justice in the life of the world as against selfish 
and autocratic power and to set up amongst the really free and self-governed 
peoples of the world such a concert of purpose and of action as will hence- 
forth ensure the observance of those principles. Neutrality is no longer 
feasible or desirable where the peace of the world is involved and the free- 
dom of its peoples, and the menace to that peace and freedom lies in the 
existence of autocratic governments backed by organized force which is 
controlled wholly by their will, not by the will of their people. We have 
seen the last of neutrality in such circumstances. We are at the beginning 
of an age in which it will be insisted that the same standards of conduct and 
of responsibility for wrong done shall be observed among nations and their 
governments that are observed among the individual citizens of civilized 
states. * * * * * * 

6. PRESIDENT WILSON’S ADDRESS ON THE CONDITIONS OF PEACE 
DELIVERED AT A JOINT SESSION OF THE TWO HOUSES OF CONGRESS, 
JANUARY 8, 191877 
” +. +o 7 * am 

We entered this war because violations of right had occurred which 
touched us to the quick and made the life of our own people impossible 
unless they were corrected and the world secured once for all against their 
recurrence. What we demand in this war, therefore, is nothing peculiar 
to ourselves. It is that the world be made fit and safe to live in; and 
particularly that it be made safe for every peace-loving nation which, like 
our own, wishes to live its own life, determine its own institutions, be 
assured of justice and fair dealing by the other peoples of the world as 
against force and selfish aggression. All the peoples of the world are in 
effect partners in this interest and for our own part we see very clearly 
that unless justice be done to others it will not be done to us. The program 
of the world’s peace, therefore, is our program; and that program, the only 
possible program, as we see it, is this: 

+ - - . * 7” 

XIV. A general association of nations must be formed under specific 

covenants for the purpose of affording mutual guarantees of political 


independence and territorial integrity to great and small States alike. 
+ 7 * * *~ 7 
7 Scott, Oficial Statements of War Aims and Peace Proposals, December 1916 to Novem- 
ber 1918, pp. 236-239. 
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We have spoken now, surely, in terms too concrete to admit of any 
further doubt or question. An evident principle runs through the whole 
program I have outlined. It is the principle of justice to all peoples and 
nationalities, and their right to live on equal terms of liberty and safety 
with one another, whether they be strong or weak. Unless this principle 
be made its foundation no part of the structure of international justice 
can stand. The people of the United States could act upon no other 
principle, and to the vindication of this principle they are ready to devote 
their lives, their honor, and everything that they possess. The moral 
climax of this the culminating and final war for human liberty has come, 
and they are ready to put their own strength, their own highest purpose, 
their own integrity and devotion to the test. 


7. BORAH RESOLUTION FOR THE OUTLAWRY OF WAR INTRODUCED 
IN THE SENATE, DECEMBER 12, 192778 


RESOLUTION 


Whereas war is the greatest existing menace to society and has become 
so expensive and destructive that it not only causes the stupendous burdens 
of taxation now afflicting our people but threatens to engulf and destroy 
civilization; and 

Whereas civilization has been marked in its upward trend out of bar- 
barism into its present condition by the development of law and courts 
to supplant methods of violence and force; and 

Whereas the genius of civilization has discovered but two methods 
of compelling the settlement of human disputes, namely, law and war, 
and, therefore, in any plan for the compulsory settlement of international 
controversies we must choose between war on the one hand and the proc- 
ess of law on the other; and 

Whereas war between nations has always been and still is a lawful 
institution, so that any nation may, with or without cause, declare war 
against any other nation and be strictly within its legal rights; and 

Whereas revolutionary war or wars of liberation are illegal and criminal, 
to wit, high treason, whereas under existing international law wars between 
nations to settle disputes are perfectly lawful; and 

Whereas the overwhelming moral sentiment of civilized people every- 
where is against the cruel and destructive institution of war; and 

Whereas all alliances, leagues, or plans which rely upon war as the ulti- 
mate power for the enforcement of peace carry the seeds either of their 
own destruction or of military dominancy to the utter subversion of 
liberty and justice; and 


78 7oth Congress, rst session, S. Res. 45, almost identical with S. Res. 441, 67th congr., 
4th sess., Feb. 13, 1923. 
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Whereas we must recognize the fact that resolutions or treaties outlawing 
certain methods of killing will not be effective so long as war itself remains 
lawful; and that in international relations we must have, not rules and 
regulations of war but organic laws against war; and 

Whereas in our Constitutional Convention of 1787 it was successfully 
contended by Madison, Hamilton, and Ellsworth that the use of force 
when applied to people collectively, that is, to States or nations, was 
unsound in principle and would be tantamount to a declaration of war; and 

Whereas we have in our Federal Supreme Court a practical and effective 
model for a real international court, as it has specific jurisdiction to hear 
and decide controversies between our sovereign States; and 

Whereas our Supreme Court has exercised this jurisdiction without 
resort to force for one hundred and thirty-seven years, during which time 
scores of controversies have been judicially and peaceably settled that 
might otherwise have led to war between the States, and thus furnishes 
a practical exemplar for the compulsory and pacific settlement of interna- 
tional controversies; and 

Whereas an international arrangement of such judical character would 
not shackle the independence or impair the sovereignty of any nation: 
Now, therefore, be it 

Resolved, That it is the view of the Senate of the United States that 
war between nations should be outlawed as an institution or means for the 
settlement of international controversies by making it a public crime under 
the law of nations and that every nation should be encouraged by solemn 
agreement on treaty to bind itself to indict and punish its own interna- 
tional war breeders or instigators and war profiteers under powers similar 
to those conferred upon our Congress under Article I, section 8, of our 
Federal Constitution which clothes the Congress with the power ‘‘to 
define and punish offenses against the law of nations”; and be it 

Resolved further, That a code of international law of peace based upon 
the outlawing of war and on the principle of equality and justice between 
all nations, amplified and expanded and adapted and brought down to 
date should be created and adopted. 

Second. That, with war outlawed, a judicial substitute for war should 
be created (or, if existing in part, adapted and adjusted) in the form 
or nature of an international court, modeled on our Federal Supreme Court 
in its jurisdiction over controversies between our sovereign States; such 
court shall possess affirmative jurisdiction to hear and decide all purely 
international controversies, as defined by the code or arising under treaties, 
and its judgments shall not be enforced by war under any name or in any 
form whatever, but shall have the same power for their enforcement as 
our Federal Supreme Court, namely, the respect of all enlightened nations 
for judgments resting upon open and fair investigations and impartial 
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decisions, the agreement of the nations to abide and be bound by such 
judgments, and the compelling power of enlightened public opinion. 
8. MR. KELLOGG, SECRETARY OF STATE, IDENTIC NOTE TO FOURTEEN 
GOVERNMENTS ON A MULTILATERAL TREATY RENOUNCING WAR 
AS AN INSTRUMENT OF POLICY, JUNE 23, 19287 


It will be recalled that, pursuant to the understanding reached between 
the Government of France and the Government of the United States, the 
American ambassadors at London, Berlin, Rome and Tokio transmitted 
on April 13, 1928, to the Governments to which they were respectively 
accredited the text of M. Briand’s original proposal of June 30, 1927, 
together with copies of the notes subsequently exchanged by France and 
the United States on the subject of a multilateral treaty for the renunciation 
of war. At the same time the Government of the United States also sub- 
mitted for consideration a preliminary draft of a treaty representing in a 
general way the form of treaty which it was prepared to sign, and inquired 
whether the Governments thus addressed were in a position to give favor- 
able consideration thereto. The text of the identic notes of April 13, 1928, 
and a copy of the draft treaty transmitted therewith, were also brought to 
the attention of the Government of France by the American ambassador 
at Paris. 

It will likewise be recalled that on April 20, 1928, the Government of 
the French Republic circulated among the other interested Governments, 
including the Government of the United States, an alternative draft 
treaty, and that in an address which he delivered on April 28, 1928, before 
the American Society of International Law, the Secretary of State of the 
United States explained fully the construction placed by my Government 
upon the treaty proposed by it, referring as follows to the six major con- 
siderations emphasized by France in its alternative draft treaty and prior 
diplomatic correspondence with my Government: 

““(1) Self-defense—There is nothing in the American draft of an anti- 
war treaty which restricts or impairs in any way the right of self-defense. 
That right is inherent in eyery sovereign State and is implicit in every 
treaty. Every nation is free at all times and regardless of treaty provisions 
to defend its territory from attack or invasion and it alone is competent 
to decide whether circumstances require recourse to war in self-defense. 
If it has a good case, the world will applaud and not condemn its action. 
Express recognition by treaty of this inalienable right, however, gives rise 
to the same difficulty encountered in any effort to define aggression. It is 
the identical question approached fro... the other side. Inasmuch as no 
treaty provision can add to the natural right of self-defense, it is not in the 


79 Current History, August 1928, p. 838. 
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interest of peace that a treaty should stipulate a juristic conception of 
self-defense, since it is far too easy for the unscrupulous to mold events to 
accord with an agreed definition. 

““(2) The League Covenant—The Covenant imposes no affirmative 
primary obligation to go to war. The obligation, if any, is secondary and 
attaches only when deliberately accepted by a State. Article X of the 
Covenant has, for example, been interpreted by a resolution submitted to 
the Fourth Assembly, but not formally adopted owing to one adverse vote, 
to mean that ‘it is for the constitutional authorities of each member to de- 
cide, in reference to the obligation of preserving the independence and the 
integrity of the territory of members, in what degree the member is bound 
to assure the execution of this obligation by employment of its military 
forces.’ There is, in my opinion, no necessary inconsistency between the 
Covenant and the idea of an unqualified renunciation of war. The Cove- 
nant can, it is true, be construed as authorizing war in certain circum- 
stances, but it is an authorization and not a positive requirement. 

“*(3) The Treaties of Locarno—If the parties to the Treaties of Locarno 
are under any positive obligation to go to war, such obligation certainly 
would not attach until one of the parties has resorted to war in violation 
of its solemn pledges thereunder. It is therefore obvious that if all the 
parties to the Locarno treaties become parties to the multilateral anti-war 
treaty proposed by the United States, there would be a double assurance 
that the Locarno treaties would not be violated by recourse to arms. In 
such event it would follow that resort to war by any State in violation of 
the Locarno treaties would also be a breach of the multilateral anti-war 
treaty and the other parties to the anti-war treaty would thus as a matter 
of law be automatically released from their obligations thereunder and 
free to fulfill their Locarno commitments. The United States is entirely 
willing that all parties to the Locarno treaties should become parties to its 
proposed anti-war treaty, either through signature in the first instance or 
by immediate accession to the treaty as soon as it comes into force in the 
manner provided in Article III of the American draft, and it will offer no 
objection when and if such a suggestion is made. 

(4) Treaties of Neutrality—The United States is not informed as to 
the precise treatieS which France has in mind and cannot therefore discuss 
their provisions. It is not unreasonable to suppose, however, that the 
relations between France and the States whose neutrality she has guaran- 
teed are sufficiently close and intimate to make it possible for France to 
persuade such States to adhere seasonably to the anti-war treaty proposed 
by the United States. If this were done no party to the anti-war treaty 
could attack the neutralized States without violating the treaty and thereby 
automatically freeing France and the other Powers in respect of the treaty- 
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breaking State from the obligations of the anti-war treaty. If the neu- 
tralized States were attacked by a State not a party to the anti-war treaty, 
the latter treaty would of course have no bearing and France would be as 
free to act under the treaties guaranteeing neutrality as if she were not a 
party to the anti-war treaty. It is difficult to perceive, therefore, how 
treaties guaranteeing neutrality can be regarded as necessarily preventing 
the conclusion by France or any other Power of a multilateral treaty for 
the renunciation of war. 

““(5) Relations with a Treaty-Breaking State—As I have already 
pointed out, there can be no question as a matter of law that violation 
of a multilateral anti-war treaty through resort to war by one party thereto 
would automatically release the other parties from their obligations to the 
treaty-breaking State. Any express recognition of this principle of law is 
wholly unnecessary. 

(6) Universality—From the beginning it has been the hope of the 
United States that its proposed multilateral anti-war treaty should be 
world-wide in its application, and appropriate provision therefor was 
made in the draft submitted to the other Governments on April 13. From 
a practical standpoint it is clearly preferable, however, not to postpone 
the coming into force of an anti-war treaty until all the nations of the 
world can agree upon the text of such a treaty and cause it to be ratified. 
For one reason or another a State so situated as to be no menace to the 
peace of the world might obstruct agreement or delay ratification in such 
manner as to render abortive the efforts of all the other powers. It is 
highly improbable, moreover, that a form of treaty acceptable to the 
British, French, German, Italian and Japanese Governments as well as 
to the United States would not be equally acceptable to most if not all, of 
the other powers of the world. Even were this not the case, however, the 
coming into force among the above-named six powers of an effective anti- 
war treaty and their observance thereof would be a practical guarantee 
against a second world war. This in itself would be a tremendous service 
to humanity, and the United States is not willing to jeopardize the practical 
success of the proposal which it has made by conditioning the coming 
into force of the treaty upon prior universal or almost universal accept- 
ance,” 

The British, German, Italian and Japanese Governments have now 
replied to my Government’s notes of April 13, 1928, and the Governments 
of the British Dominions and of India have likewise replied to the invita- 
tions addressed to them on May 22, 1928, by my Government pursuant 
to the suggestion conveyed in the note of May 19, 1928, from his Majesty’s 
Government in Great Britain. None of these Governments has expressed 
any dissent from the above-quoted construction, and none has voiced 
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the least disapproval of the principle underlying the proposal of the 
United States for the promotion of world peace. Neither has any of the 
replies received by the Government of the United States suggested any 
specific modification of the text of the draft treaty proposed by it on April 
13, 1928, and my Government, for its part, remains convinced that no 
modification of the text of its proposal for a multilateral treaty for the 
renunciation of war is necessary to safeguard the legitimate interests of 
any nation. It believes that the right of self-defense is inherent in every 
sovereign State and implicit in every treaty. No specific reference to that 
inalienable attribute of sovereignty is therefore necessary or desirable. 
It is no less evident that resort to war in violation of the proposed treaty 
by one of the parties thereto would release the other parties from their 
obligations under the treaty toward the belligerent State. This principle 
is well recognized. So far as the Locarno treaties are concerned, my 
Government has felt from the very first that participation in the anti- 
war treaty by the powers which signed the Locarno agreements, either 
through signature in the first instance or thereafter, would meet every 
practical requirement of the situation, since in such event no State could 
resort to war in violation of the Locarno treaties without simultaneously 
violating the anti-war treaty, thus leaving the other parties thereto free, 
so far as the treaty-breaking State is concerned. As your Excellency knows, 
the Government of the United States has welcomed the idea that all parties 
to the treaties of Locarno should be among the original signatories of 
the proposed treaty for the renunciation of war, and provision therefor 
has been made in the draft treaty which I have the honor to transmit 
herewith. The same procedure would cover the treaties guaranteeing 
neutrality to which the Government of France has referred. Adherence 
to the proposed treaty by all parties to these other treaties would com- 
pletely safeguard their rights since subsequent resort to war by any of 
them or by any party to the anti-war treaty would violate the latter 
treaty as well as the neutrality treaty, and thus leave the other parties 
to the anti-war treaty free, so far as the treaty-breaking State is concerned. 
My Government would be entirely willing, however, to agree that the 
parties to such neutrality treaties should be original signatories of the 
multilateral anti-war treaty, and it has no reason to believe that such 
an arrangement would meet with any objection on the part of the other 
Governments now concerned in the present negotiations. 

While my Government is satisfied that the draft treaty proposed by 
it on April 13, 1928, could be properly accepted by the Powers of the 
world without change except for including among the original signatories 
the British Dominions, India, all parties to the treaties of Locarno and, 
it may be, all parties to the neutrality treaties mentioned by the Govern- 
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ment of France, it has no desire to delay or complicate the present negotia- 
tions by rigidly adhering to the precise phraseology of that draft, particu- 
larly since it appears that by modifying the draft in form though not in 
substance, the points raised by other Governments can be satisfactorily 
met and general agreement upon the text of the treaty to be signed be 
promptly reached. The Government of the United States has therefore 
decided to submit to the fourteen other Governments now concerned in 
these negotiations a revised draft of a multilateral treaty for the renuncia- 
tion of war. The text of this revised draft is identical with that of the 
draft proposed by the United States on April 13, 1928, except that the pre- 
amble now provides that the British Dominions, India and all parties 
to the treaties of Locarno are to be included among the Powers called 
upon to sign the treaty in the first instance, and except that the first three 
paragraphs of the preamble have been changed to read as follows: 

‘Deeply sensible of their solemn duty to promote the welfare of man- 
kind; 

‘‘Persuaded that the time has come when a frank renunciation of war 
as an instrument of national policy should be made to the end that the 
peaceful and friendly relations now existing between their peoples may 
be perpetuated; 

‘“‘Convinced that all changes in their relations with one another should 
be sought only by pacific means and be the result of a peaceful and orderly 
process, and that any signatory Power which shall hereafter seek to 
promote its national interests by resort to war should be denied the benefits 
furnished by this treaty.” 

The revised preamble thus gives express recognition to the principle 
that if a State resorts to war in violation of the treaty, the other contracting 
parties are released from their obligations under the treaty to that State; 
it also provides for participation in the treaty by all parties to the treaties 
of Locarno, thus making it certain that resort to war in violation of the 
Locarno treaties would also violate the present treaty and release not 
only the other signatories of the Locarno treaties but also the other signa- 
tories to the anti-war treaty from their obligations to the treaty-breaking 
State. Moreover, as stated above, my Government would be willing to 
have included among the original signatories the parties to the neutrality 
treaties referred to by the Government of the French Republic, although 
it believes that the interests of those States would be adequately safe- 
guarded if instead of signing in the first instance, they should choose to 
adhere to the treaty. 

In these circumstances I have the honor to transmit herewith for the 
consideration of your Excellency’s Government a draft of a multilateral 
treaty for the renunciation of war containing the changes outlined above. 
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I have been instructed to state in this connection that the Government 
of the United States is ready to sign at once a treaty in the form therein 
proposed, and to express the fervent hope that the Government of 

will be able promptly to indicate its readiness to accept, without 
qualification or reservation, the form of treaty now suggested by the 
United States. If the Governments of Australia, Belgium, Canada, 
Czechoslovakia, France, Germany, Great Britain, India, the Irish Free 
State, Italy, Japan, New Zealand, Poland, South Africa and the United 
States can now agree to conclude this anti-war treaty among themselves, 
my Government is confident that the other nations of the world will, as 
soon as the treaty comes into force, gladly adhere thereto, and that this 
simple procedure will bring mankind’s age-long aspirations for universal 
peace nearer to practical fulfillment than ever before in the history of 
the world. 

I have the honor to state in conclusion that the Government of the 
United States would be pleased to be informed at as early a date as may 
be convenient whether your Excellency’s Government is willing to join 
with the United States and other similarly disposed Governments in 
signing a definitive treaty for the renunciation of war in the form trans- 
mitted herewith. 


9. DRAFT TREATY FOR RENUNCIATION OF WAR, PROPOSED BY THE 
UNITED STATES, JUNE 23, 1928% 


(The names of the Presidents or monarchs of the fifteen nations are here 
set out.) 

Deeply sensible of their solemn duty to promote the welfare of mankind; 

Persuaded that the time has come when a frank renunciation of war as 
an instrument of national policy should be made to the end that the peaceful 
and friendly relations now existing between their peoples may be per- 
petuated; 

Convinced that all changes in their relations with one another should 
be sought only by pacific means and be the result of a peaceful and orderly 
process, and that any signatory Power which shall hereafter seek to pro- 
mote its national interests by resort to war should be denied the benefits 
furnished by this treaty; 

Hopeful that, encouraged by their example, all the other nations of the 
world will join in this humane endeavor and by adhering to the present 
treaty as soon as it comes into force bring their peoples within the scope 
of its beneficent provisions, thus uniting the civilized nations,of the world 
in a common renunciation of war as an instrument of their national policy; 
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Have decided to conclude a treaty and for that purpose have appointed 
as their respective Plenipotentiaries: [Space is here left for the names of 
the Plenipotentiaries] who, having communicated to one another their 
full powers found in good and due form, have agreed upon the following 
articles: 

Article I—The High Contracting Parties solemnly declare in the names 
of their respective peoples that they condemn recourse to war for the 
solution of international controversies, and renounce it as an instrument of 
national policy in their relations with one another. 

Article II—The High Contracting Parties agree that the settlement 
or solution of all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise among them, shall never be sought 
except by pacific means. 

Article III—The present treaty shall be ratified by the High Con- 
tracting Parties named in the preamble in accordance with their respec- 
tive constitutional requirements, and shall take effect as between them as 
soon as their several instruments of ratification shall have been deposited 
a a 
This treaty shall, when it has come into effect as prescribed in the 
preceding paragraph, remain open as long as may be necessary for adher- 
ence by all the other Powers of the world. Every instrument evidencing 
the adherence of a Power shall be deposited at . . . and the treaty 
shall immediately upon such deposit become effective as between the Power 
thus adhering and the other Powers parties hereto. 

It shall be the duty of the Government of . . . to furnish each 
Government named in the preamble and every Government subsequently 
adhering to this treaty with a certified copy of the treaty and of every 
instrument of ratification or adherence. It shall also be the duty of the 
Government of . . ._ telegraphically to notify such Governments 
immediately upon the deposit with it of each instrument of ratification 
or adherence. 

In faith whereof the respective Plenipotentiaries have signed this treaty 
in the French and English languages, both texts having equal force, and 
hereunto affix their seals. 

Dene at... ee .. . G@opee.. % = Bawa 
our Lord one thousand nine hundred and twenty 
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IV. CoopERATION AGAINST WAR THROUGH THE LEAGUE OF NATIONS 


I. LEAGUE OF NATIONS COVENANT, ARTICLES RELATING TO THE 
PROHIBITION OF WAR, JUNE 28, I9I19 


COVENANT OF THE LEAGUE OF NATIONS 
WitH AMENDMENTS IN ForcE AUGUST 1928 

The High Contracting Parties 

In order to promote international cooperation and to achieve inter- 
national peace and security 

by the acceptance of obligations not to resort to war, 

by the prescription of open, just and honorable relations between 

nations, 

by the firm establishment of the understandings of international law as 
the actual rule of conduct among Governments, and 

by the maintenance of justice and a scrupulous respect for all treaty 
obligations in the dealings of organized peoples with one another, 

Agree to this Covenant of the League of Nations. 

+. * * * - * 


Article 10 
GUARANTIES AGAINST AGGRESSION 
The Members of the League undertake to respect and preserve as against 
external aggression the territorial integrity and existing political independ- 
ence of all Members of the League. In case of any such aggression or in 
case of any threat or danger of such aggression, the Council shall advise 
upon the means by which this obligation shall be fulfilled. 


Article r1r® 
ACTION IN CASE OF WAR OR THREAT OF WAR 


1. Any war or threat of war, whether immediately affecting any of the 
Members of the League or not, is hereby declared a matter of concern to 
the whole League, and the League shall take any action that may be deemed 
wise and effectual to safeguard the peace of nations. In case any such 
emergency should arise, the Secretary-General shall, on the request of any 
Member of the League, forthwith summon a meeting of the Council. 

2. It is also declared to be the friendly right of each Member of the 
League to bring to the attention of the Assembly or of the Council any 
circumstance whatever affecting international relations which threatens 
to disturb international peace or the good understanding between nations 
upon which peace depends 


81 A report laying down the procedure under Article 11 was adopted by the Council 
on December 6, 1927 after approval by the assembly, League of Nations, Off. Journ., Vol. 8, 


p. 832. 
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Article 12 
DispuTEs To BE SUBMITTED FOR SETTLEMENT 


1. The Members of the League agree that if there should arise between 
them any dispute likely to lead to a rupture they will submit the matter 
either to arbitration or judicial settlement® or to inquiry by the Council, 
and they agree in no case to resort to war until three months after the 
award by the arbitrators or the judicial decision,® or the report by the 
Council. 

2. In any case under this article, the award of the arbitrators or the 
judicial decision™ shall be made within a reasonable time, and the report 
of the Council shall be made within six months after the submission of 
the dispute. 

Article 13 
ARBITRATION OR JUDICIAL SETTLEMENT 


1. The Members of the League agree that, whenever any dispute shall 
arise between them which they recognize to be suitable for submission to 
arbitration or judicial settlement,** and which cannot be satisfactorily 
settled by diplomacy, they will submit the whole subject-matter to arbitra- 
tion or judicial settlement.® ; 

2. Disputes as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact which, if established, would 
constitute a breach of any international obligation, or as to the extent 
and nature of the reparation to be made for any such breach, are declared 
to be among those which are generally suitable for submission to arbitra- 
tion or judicial settlement.™ 

3.82 For the consideration of any such dispute, the court to which the case 
is referred shall be the Permanent Court of International Justice, established 
in accordance with Article 14, or any tribunal agreed on by the parties to the 
dispute or stipulated in any convention existing between them. 

4. The Members of the League agree that they will carry out in full 
good faith any award or decision® that may be rendered, and that they 
will not resort to war against a Member of the League which complies 
therewith. In the event of any failure to carry out such an award or 
decision® the Council shall propose what steps should be taken to give 
effect thereto. 

Article 14 
PERMANENT CouRT OF INTERNATIONAL JUSTICE 


The Council shall formulate and submit to the Members of the League 
for adoption plans for the establishment of a Permanent Court of Inter- 


%2 Introduced by amendment which came into force according to Article 26 of the Cove- 
nant, September 26, 1924. 
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national Justice. The Court shall be competent to hear and determine 
any dispute of an international character which the parties thereto submit 
to it. The Court may also give an advisory opinion upon any dispute or 
question referred to it by the Council or by the Assembly. 


Article 15 
Disputes Not SUBMITTED TO ARBITRATION OF JUDICIAL SETTLEMENT 


1. If there should arise between Members of the League any dispute 
likely to lead to a rupture, which is not submitted to arbitration or judicial 
settlement® in accordance with Article 13, the Members of the League 
agree that they will submit the matter to the Council. Any party to the 
dispute may effect such submission by giving notice of the existence of the 
dispute to the Secretary-General, who will make all necessary arrangements 
for a full investigation and consideration thereof. 

2. For this purpose the parties to the dispute will communicate to the 
Secretary-General, as promptly as possible, statements of their case, 
with all the relevant facts and papers, and the Council may forthwith 
direct the publication thereof. 

3. The Council shall endeavor to effect a settlement of the dispute 
and, if such efforts are successful, a statement shall be made public giving 
such facts and explanations retarding the dispute and the terms of settle- 
ment thereof as the Council may deem appropriate. 

4. If the dispute is not thus settled, the Council, either unanimously 
or by a majority vote, shall make and publish a report containing a state- 
ment of the facts of the dispute and the recommendations which are 
deemed just and proper in regard thereto. 

5. Any Member of the League represented on the Council may make 
public a statement of the facts of the dispute and of its conclusions regard- 
ing the same. 

6. If a report by the Council is unanimously agreed to by the Members 
thereof other than the Representatives of one or more of the parties to 
the dispute, the Members of the League agree that they will not go to war 
with any party to the dispute which complies with the recommendations 
of the report. 

7. If the Council fails to reach a report which is unanimously agreed 
to by the Members thereof, other than the Representatives of one or more 
of the parties to the dispute, the Members of the League reserve to them- 
selves the right to take such action as they shall consider necessary for 
the maintenance of right and justice. 


82 Introduced by amendment which came into force according to Article 26 of the 
Covenant, September 26, 1924. 
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8. If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international law 
is solely within the domestic jurisdiction of that party, the Council shall 
so report, and shall make no recommendation as to its settlement. 

9. The Council may in any case under this article refer the dispute to 
the Assembly. The dispute shall be so referred at the request of either 
party to the dispute, provided that such request be made within fourteen 
days after the submission of the dispute to the Council. 

10. In any case referred to the Assembly, all the provisions of this 
article and of Article 12 relating to the action and powers of the Council 
shall apply to the action and powers of the Assembly, provided that a 
report made by the Assembly, if concurred in by the Representatives of 
those Members of the League represented on the Council and of a majority 
of the other Members of the League, exclusive in each case of the Repre- 
sentatives of the parties to the dispute, shall have the same force as a 
report by the Council concurred in by all the Members thereof other than 
the Representatives of one or more of the parties to the dispute. 


Article 16 
SANCTIONS OF PACIFIC SETTLEMENT 


1.8% Should any Member of the League resort to war in disregard of 
its covenants under Articles 12, 13, or 15, it shall ipso facto be deemed 


83 The Assembly has voted in favor of the following amendments to replace paragraph 
one, and the Members are now deciding upon their ratification: 

*‘Should any Member of the League resort to war in disregard of its covenants under 
Articles 12, 13, or 15, it shall ipso facto be deemed to have committed an act of war against 
all other Members of the League, which hereby undertake immediately to subject it to the 
severance of all trade or financial relations and to prohibit all intercourse at least between 
persons resident within their territories and persons resident within the territory of the 
covenant-breaking State and, if they deem it expedient, also between their nationals 
and the nationals of the covenant-breaking State, and to prevent all financial, commercial 
or personal intercourse at least between persons resident within the territory of that State 
and persons resident within the territory of any other State, whether a Member of the 
League or not, and, if they deem it expedient, also between the nationals of that State 
and the nationals of any other State whether a Member of the League or not.” 

(N. B.—The above amendment was voted by the fifth assembly on September 27, 1924, 
to supersede an amendment voted by the second assembly and which was being ratified 
in the following form: “*. . . which hereby undertake immediately to subject it to 
the severance of all trade or financial relations, the prohibition of all intercourse between 
persons residing in their territory and persons residing in the territory of the covenant- 
breaking State, and the prevention of all financial, commercial or personal intercourse 
between persons residing in the territory of the covenant-breaking State and persons resid- 
ing in the territory of any other State, whether a member of the League or not.) 

“It is for the Council to give an opinion whether or not a breach of the Covenant has 
taken place. In deliberations on this question in the Council, the votes of Members of the 
League alleged to have resorted to war and of Members against whom such action was 
directed shall not be counted. 

“The Council will notify to all Members of the League the date which it recommends 

for the application of the economic pressure under this article. 
__ “Nevertheless, the Council may, in the case of particular Members, postpone the coming 
into force of any of these measures for a specified period where it is satished that such a 
postponement will facilitate the attainment of the object of the measures referred to in 
the preceding paragraph, or that it is necessary in order to minimize the loss and incon- 
venience which will be caused such Members.” 
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to have committed an act of war against all other Members of the League, 
which hereby undertake immediately to subject it to the severance of all 
trade or financial relations, the prohibition of all intercourse between 
their nationals and the nationals of the covenant-breaking State, and the 
prevention of all financial, commercial or personal intercourse between 
the nationals of the covenant-breaking State and the nationals of any 
other State, whether a Member of the League of not. 

2. It shall be the duty of the Council in such case“ to recommend to 
the several Governments concerned what effective military, naval or air 
force the Members of the League shall severally contribute to the armed 
forces to be used to protect the covenants of the League. 

3. The Members of the League agree, further, that they will mutually 
support one another in the financial and economic measures which are 
taken under this article, in order to minimize the loss and inconvenience 
resulting from the above measures, and that they will mutually support 
one another in resisting any special measures aimed at one of their number 
by the covenant-breaking State, and that they will take the necessary 
steps to afford passage through their territory to the forces of any of the 
Members of the League which are cooperating to protect the covenants 
of the League. 

4. Any Member of the League which has violated any covenant of the 
League may be declared to be no longer a Member of the League by a 
vote of the Council concurred in by the Representatives of all the other 
Members of the League represented thereon. 


Article 17 
DisPuTES INVOLVING NON-MEMBERS 


1. In the event of a dispute between a Member of the League and a 
State which is not a Member of the League, or between States not Mem- 
bers of the League, the State or States not Members of the League shall 
be invited to accept the obligations of membership in the League for 
the purposes of such dispute, upon such conditions as the Council may 
deem just. If such invitation is accepted, the provisions of Articles 12 
to 16, inclusive, shall be applied with such modifications as may be deemed 
necessary by the Council. 

2. Upon such invitation being given, the Council shall immediately 
institute an inquiry into the circumstances of the dispute and recommend 
such action as may seem best and most effectual in the circumstances. 

3. Ifa State so invited shall refuse to accept the obligations of member- 
ship in the League for the purposes of such dispute, and shall resort to 


** The Assembly on September 21, 1925, adopted a resolution providing that the 
words ‘‘in such case” shall be deleted. The amendment has been submitted to Member 
States for ratification. 
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war against a Member of the League, the provisions of Article 16 shall 
be applicable as against the State taking such action. 

4. If both parties to the dispute, when so invited, refuse to accept the 
obligations of membership in the League for the purposes of such dispute, 
the Council may take such measures and make such recommendations 
as will prevent hostilities and will result in the settlement of the dispute. 


2. RESOLUTIONS CONCERNING THE ECONOMIC WEAPON, ADOPTED 
BY THE SECOND ASSEMBLY, OCTOBER 4, 1921% 


The Assembly adopts the following resolutions: 

1. The resolutions and the proposals for amendments to Article 16 which 
have been adopted by the Assembly shall, so long as the amendments have 
not been put in force in the form required by the Covenant, constitute rules 
for guidance which the Assembly recommends, as a provisional measure, 
to the Council and to the Members of the League in connection with the 
application of Article 16. 

2. Subject to the special provisions of Article 17, the economic measures 
referred to in Article 16 shall be applicable only in the specific case referred 
to in this article. 

3. The unilateral action of the defaulting State cannot create a state 
of war: it merely entitles the other Members of the League to resort to 
acts of war or to declare themselves in a state of war with the covenant- 
breaking State; but it is in accordance with the spirit of the Covenant that 
the League of Nations should attempt, at least at the outset, to avoid war, 
and to restore peace by economic pressure. 

4. It is the duty of each Member of the League to decide for itself 
whether a breach of the Covenant has been committed. The fulfillment 
of their duties under Article 16 is required from Members of the League 
by the express terms of the Covenant, and they cannot neglect them with- 
out breach of their treaty obligations. 

5. All cases of breach of Covenant under Article 16 shall be referred to 
the Council as a matter of urgency at the request of any Member of the 
League. Further, if a breach of Covenant be committed or if there arise 
a danger of such breach being committed, the Secretary-General shall at 
once give notice thereof to all the Members of the Council. Upon receipt 
of such a request by a Member of the League, or of such a notice by the 
Secretary-General, the Council will meet as soon as possible. The Council 
shall summon representatives of the parties to the conflict and of all 
States which are neighbors of the defaulting State, or which normally 
maintain close economic relations with it, or whose cooperation would 
be especially valuable for the application of Article 16. 


8 Reports and Resolutions on the subject of Article 16 of the Covenant, (League of 
Nations Publications, Legal, 1927, V. 14) p. 42. 
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6. If the Council is of opinion that a State has been guilty of a breach 
of Covenant, the minutes of the meeting at which that opinion is arrived 
at shall be immediately sent to all Members of the League, accompanied 
by a statement of reasons and by an invitation to take action accordingly. 
The fullest publicity shall be given to this decision. 

7. For the purpose of assisting it to enforce Article 16, the Council may, 
if it thinks fit, be assisted by a technical committee. This committee, 
which will remain in permanent session as soon as the action decided on 
is taken, may include, if desirable, representatives of the States specially 
affected. 

8. The Council shail recommend the date on which the enforcement of 
economic pressure, under Article 16, is to be begun, and shall give notice 
of that date to all the Members of the League. 

g. All States must be treated alike as regards the application of the 
measures of economic pressure, with the following reservations: 

(a) It may be necessary to recommend the execution of special measures 
by certain States. 

(b) If it is thought desirable to postpone, wholly or partially, in the case 
of certain States, the effective application of the economic sanctions laid 
dowr in Article 16, such postponement shall not be permitted except in 
so far as it is desirable for the success of the common plan of action, or 
reduces to a minimum the losses and embarrassments which may be en- 
tailed in the case of certain Members of the League by the application of 
the sanctions. 

10. It is not possible to decide beforehand, and in detail, the various 
measures of an economic, commercial and financial nature to be taken in 
each case where economic pressure is to be applied. 

11. The interruption of diplomatic relations may, in the first place, 
be limited to the withdrawal of the heads of Missions. 

12. Consular relations may possibly be maintained. 

13. For the purposes of the severance of relations between persons 
belonging to the covenant-breaking State and persons belonging to 
other States, Members of the League, the test shall be residence and not 
nationality. 

14. In cases of prolonged application of economic pressure, measures 
of increasing stringency may be taken. The cutting-off of the food supplies 
of the civil population of the defaulting State shall be regarded as an 
extremely drastic measure which shall only be applied if the other measures 
available are clearly inadequate. 

15. Correspondence and all other methods of communication shall be 
subjected to special regulations. 

16. Humanifarian relations shall be continued. 
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17. Efforts should be made to arrive at arrangements which would 
ensure the cooperation of States non-Members of the League in the 
measures to be taken. 

18. In special circumstances and in support of economic measures to 
be taken, it may become advisable: (a) to establish an effective blockade 
of the seaboard of the covenant-breaking State; (b) to entrust to some 
Members of the League the execution of the blockade operations. 

19. The Council shall urge upon all the States, Members of the League, 
that their Governments should take the necessary preparatory measures, 
above all of a legislative character, to enable them to enforce at short 
notice the necessary measures of economic pressure. 


3. RESOLUTION INTERPRETING ARTICLE I0 OF THE COVENANT 
INTRODUCED IN THE FOURTH ASSEMBLY BY CANADA AND 
APPROVED UNANIMOUSLY WITH EXCEPTION OF PERSIA, 
SEPTEMBER 24, 1923% 


“The Assembly, desirous of defining the scope of the obligations con- 
tained in Article X of the Covenant so far as regards the points raised by 
the Canadian delegation, adopts the following resolution: 

“It isin conformity with the spirit of Article X that, in the event of the 
Council considering it to be its duty to recommend the application of 
military measures in consequence of an aggression or danger or threat of 
aggression, the Council shall be bound to take account, more particularly, 
of the geographical situation and of the special conditions of each State. 

“It is for the constitutional authorities of each Member to decide, in 
reference to the obligation of preserving the independence and the integrity 
of the territory of Members, in what degree the Member is bound to assure 
the execution of this obligation by employment of its military forces. 

‘‘The recommendation made by the Council shall be regarded as being 
of the highest importance, and shall be taken into consideration by all 
the Members of the League with the desire to execute their engagements 
in good faith.” 


4. TREATY OF MUTUAL GUARANTY BETWEEN GERMANY, BELGIUM, 
FRANCE, GREAT BRITAIN AND ITALY, INITIALED AT LOCARNO, 
OCTOBER 16, 1925* 


The President of the German Reich, His Majesty the King of the Belgians, 
the President of the French Republic, and His Majesty the King of the 
United Kingdom of Great Britain and Ireland and of the British Dominions 
beyond the seas, Emperior of India, His Majesty the King of Italy; 


8 Records of the Fourth Assembly, Plenary Sessions, September 24, 1923. The resolution 
was declared by the President of the assembly ‘‘not adopted” but “‘not rejected.” 
% Arbitration and Security, League of Nations Publications, Legal, 1926, V, 14, p. 166. 
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Anxious to satisfy the desire for security and protection which animates 
the peoples upon whom fell the scourge of the war of 1914-18; 

Taking note of the abrogation of the treaties for the neutralization of 
Belgium, and conscious of the necessity of insuring peace in the area which 
has so frequently been the scene of European conflicts; 

Animated also with the sincere desire of giving to all the signatory 
powers concerned supplementary guaranties within the framework of the 
Covenant of the League of Nations and the treaties in force between them; 

Having determined to conclude a treaty with these objects, and have 
appointed as their Plenipotentiaries: 


* * * . * ” 


Who, having communicated their full powers, found in good and due 
form, have agreed as follows: 

Article 1. The High Contracting Parties collectively and severally 
guarantee, in the manner provided in the following articles, the main- 
tenance of the territorial status quo resulting from the frontiers be- 
tween Germany and Belgium and between Germany and France and the 
inviolability of the said frontiers as fixed by or in pursuance of the treaty 
of peace signed at Versailles on June 28, 1919, and also the observance of 
the stipulations of Articles 42 and 43 of the said treaty concerning the 
demilitarized zone. 

Article2. Germany and Belgium, and also Germany and France, mutual- 
ly undertake that they will in no case attack or invade each other or resort 
to war against each other. 

This stipulation shall not, however, apply in the case of— 

1. The exercise of the right of legitimate defense, that is to say, resistance 
to a violation of the undertaking contained in the previous paragraph or 
to a flagrant breach of Articles 42 and 43 of the said Treaty of Versailles, 
if such breach constitutes an unprovoked act of aggression and by reason 
of the assembly of armed forces in the demilitarized zone immediate action 
is necessary. 

2. Action in pursuance of Article 16 of the Covenant of the League of 
Nations. 

3. Action as the result of a decision taken by the Assembly or by the 
Council of the League of Nations or in pursuance of Article 15, par. 7, of 
the Covenant of the League of Nations, provided that in this last event 
the action is directed against a State which was the first to attack. 

Article 3. In view of the undertakings entered into in Article 2 of the 
present treaty, Germany and Belgium and Germany and France undertake 
to settle by peaceful means and in the manner laid down herein all questions 
of every kind which may arise between them and which it may not be 
possible to settle by the normal methods of diplomacy: 
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Any question with regard to which the parties are in conflict as to their 
respective rights shall be submitted to judicial decisions, and the parties 
undertake to comply with such decision. 

All other questions shall be submitted to a conciliation commission. If 
the proposals of this commission are not accepted by the two parties, the 
question shall be brought before the Council of the League of Nations, 
which will deal with it in accordance with Article 15 of the Covenant of 
the League. 

The detailed arrangements for effecting such peaceful settlement are the 
subject of special agreements signed this day. 

Article 4. (1) If one of the High Contracting Parties alleges that a 
violation of Article 2 of the present treaty or a breach of Articles 42 or 43 
of the Treaty of Versailles has been or is being committed, it shall bring 
the question at once before the Council of the League of Nations. 

2. Assoon as the Council of the League of Nations is satisfied that such 
violation or breach has been committed, it will notify its finding without 
delay to the Powers signatory of the present treaty, who severally agree 
that in such case they will each of them come immediately to the assistance 
of the Power against whom the act complained of is directed. 

3. In case of a flagrant violation of Article 2 of the present treaty or of 
a flagrant breach of Articles 42 or 43 of the treaty of Versailles by one of 
the High Contracting Parties, each of the other Contracting Parties hereby 
undertakes immediately to come to the help of the party against whom such 
a violation or breach has been directed as soon as the said Power has been 
able to satisfy itself that this violation constitutes an unprovoked act of 
aggression and that by reason either of the crossing of the frontier or of the 
outbreak of hostilities or of the assembly of armed forces in the demilitarized 
zone immediate action is necessary. Nevertheless, the Council of the 
League of Nations, which will be seized of the question in accordance with 
the first paragraph of this article, will issue its findings, and the High 
Contracting Parties undertake to act in accordance with the recommenda- 
tions of the Council provided that they are concurred in by all the members 
other than the representatives of the parties which have engaged in hos- 
tilities. 

Article 5. The provisions of Article 3 of the present treaty are placed 
under the guaranty of the High Contracting Parties as provided by the 
following stipulations: 

If one of the Powers referred to in Article 3 refuses to submit a dispute 
to peaceful settlement or to comply with an arbitral or judicial decision 
and commits a violation of Article 2 of the present treaty or a breach of 
Articles 42 and 43 of the Treaty of Versailles, the provisions of Article 4 
shall apply. 
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Where one of the Powers referred to in Article 3, without committing a 
violation of Article 2 of the present treaty or a breach of Articles 42 or 43 
of the Treaty of Versailles, refuses to submit a dispute to peaceful settlement 
or to comply with an arbitral or judicial decision, the other party shall 
bring the matter before the Council of the League of Nations, and the 
Council shall propose what steps shall be taken; the High Contracting 
Parties shall comply with these proposals. 

Article 6. The provisions of the present treaty do not affect the rights 
and obligations of the High Contracting Parties under the Treaty of 
Versailles or under arrangements supplementary thereto, including the 
agreements signed. in London on August 30, 1924. 

Article 7. The present treaty, which is designed to insure the main- 
tenance of peace and is in conformity with the Covenant of the League of 
Nations, shall not be interpreted as restricting the duty of the League to 
take whatever action may be deemed wise and effectual to safeguard the 
peace of the world. 

Article 8. The present treaty shall be registered at the League of Nations 
in accordance with the Covenant of the League. It shall remain in force 
until the Council, acting on a request of one or other of the High Contract- 
ing Parties notified to the other signatory Powers three months in advance, 
and voting at least by a two-thirds majority, decides that the League of 
Nations insures sufficient protection to the High Contracting Parties; 
the treaty shall cease to have effect on the expiration of a period of one 
year from such decision. 

Article 9. The present treaty shall impose no obligation upon any of 
the British dominions, or upon India, unless the Government of such 
dominion, or of India, signifies its acceptance thereof. 

Article 10. The present treaty shall be ratified and the ratifications 
shall be deposited at Geneva in the archives of the League of Nations as 
soon as possible. 

It shall enter into force as soon as all the ratifications have been deposited 
and Germany has become a Member of the League of Nations. 

The present treaty, done in a single copy, will be deposited in the ar- 
chives of the League of Nations, and theSecretary-General will be requested 
to transmit certified copies to each of the High Contracting Parties. 

In faith whereof the above-mentioned Plenipotentiaries have signed 
the present treaty. 

Done at Locarno, October 16, 1925. HANS LUTHER#* 


GUSTAV STRESEMANN 
EMILE VANDERVELDE 
ARI. BRIAND 

STANLEY BALDWIN 
AUSTEN CHAMBERLAIN 
VITTORIO SCIALOJA 


878 The initials only, and in addition those of Benito Mussolini, were affixed at Locarno. 
The signatures as given were affixed at London. 
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5. DECLARATION OF THE EIGHTH ASSEMBLY CONCERNING 
WARS OF AGGRESSION, SEPTEMBER, 1927% 


The Assembly, 

Recognizing the solidarity which unites the community of nations; 

Being inspired by a firm desire for the maintenance of general peace; 

Being convinced that a war of aggression can never serve as a means of 
settling international disputes and is, in consequence, an international 
crime; 

Considering that a solemn renunciation of all wars of aggression would 
tend to create an atmosphere of general confidence calculated to facilitate 
the progress of the work undertaken with a view to disarmament: 

Declares: 

(1) That all wars of aggression are, and shall always be, prohibited; 

(2) That every pacific means must be employed to settle disputes, of 
every description, which may arise between States. 

The Assembly declares that the States, Members of the League, are 
under an obligation to conform to these principles. 


6. REPORT BY THE SECRETARY-GENERAL ON THE LEGAL POSITION ARISING 
FROM THE ENFORCEMENT IN TIME OF PEACE OF THE MEASURES OF ECONOMIC 
PRESSURE INDICATED IN ARTICLE I6 OF THE COVENANT, MAY 17, 1927%® 


By a decision of December 8th, 1926, the Council has directed the 
Secretariat to report upon the question of “the legal position which 
would be brought about by enforcing in time of peace the measures of 
economic pressure indicated in Article 16 of the Covenant, particularly 
by a maritime blockade.” 

For the purpose of this report it is not necessary to discuss what may 
be the full extent of the legal obligations resting on Members of the League 
as regards taking measures to apply the sanctions. It is sufficient to note 
that, by the resolutions adopted by the Assembly on October 4th, 1921, 
the Members of the League expressed the view that each Member is com- 
petent to decide for itself whether sanctions have become applicable under 
Article 16 but is under the duty of deciding this question with scrupulous 
regard to its obligations under the Covenant (Resolution 4), and that the 
action to be taken can conveniently be suggested and regulated by the 
Council (Resolutions passim). In the present report it is assumed that 
any application of the article would in fact be preceded and controlled by 
recommendations of the Council and that it would be a misapplication 
of the article, which would not be tolerated if a Member or group of 


88 League of Nations, Monthly Summary, October, 1927, Vol. 7, p. 307. 


8 Reports and Resolutions on the subject of, Article 16 of the Covenant (League of 
Nations Publications, Legal, 1927, V, 14), p. 83. 
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Members should claim to act under it on their own account in defiance 
of the general sentiment of the League. 

The question asked by the Council may be formulated in greater detail 
as the question how far it is possible for the Members of the League, 
other than the State attacked by the covenant-breaking State, to apply, 
without resort to war, the economic sanctions contemplated by Article 16, 
more particularly by way of a maritime blockade, without violating 
rights belonging under international law to: 

(a) The covenant-breaking State itself; 

(b) Other Members of the League; 

(c) Third States. 

The question how far the sanctions can lawfully be carried without 
resort to war is considered below with reference to each of the above classes 
of State. It may be noted here that, from the legal point of view, the 
existence of a state of war between two States depends upon their intention 
and not upon the nature of their acts. Accordingly, measures of coercion, 
however drastic, which are not intended to create and are not regarded 
by the State to which they are applied as creating a state of war, do not 
legally establish a relation of war between the States concerned. This 
would seem to be the case even if, as is suggested to be possible under point 
(c) below, third States find it necessary to guide their own conduct by the 
view that a state of war exists. There is no general rule of international 
law under which application of the economic sanctions would automatically 
produce a state of war. 

With these observations, we may turn to consider the three cases 
distinguished at (a), (b), and (c). 

(a) Position as between the Members applying the sanctions and the covenant- 
breaking State. 

The covenant-breaking State may be a Member of the League to 
which Article 16 is directly applicable or a non-Member to which it is 
applicable under the terms of Article 17. The article might be applicable 
to a non-Member on at least the following two grounds: 

(1) Because, having accepted the obligations of membership for 
the purpose of a dispute with a Member or with a non-Member which 
has accepted such obligations, it has resorted to war with its adversary 
contrary to the provisions of Articles 12, 13, or 15 (Article 17, para- 
graph 1); 

(2) Because it refused to accept the obligations of membership for 
the purposes of a dispute with a Member of the League and resorted 
to war with that Member (Article 17, paragraph 3). 

There is a difference between the position of a covenant-breaking State 
which is a Member of the League or has accepted the obligations of mem- 
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bership so as to make Articles 12 to 16 applicable and that of a non-Mem- 
ber which has not accepted those obligations. The former has agreed in 
advance that the action which it takes is to be deemed an act of war 
against the Members of the League which it does not actually attack and 
is to result in the application of the sanctions of Article 16. The latter is 
merely acting with full knowledge that those Members have agreed among 
themselves to regard its conduct as an act of war and apply the sanctions, 

In both cases, however, the Members of the League which are not 
attacked, if they in full conscience consider that Article 16 is applicable, 
are bound by their obligations to the State attacked and to one another to 
regard the aggressor State as having committed an act of war against 
themselves and as liable to the sanctions. It would not seem, therefore, 
that the above-noted distinction could result, from the point of view of 
the Members of the League, in any difference in the measures to be taken 
against the aggressor State, or that the lawfulness of taking in the second 
case any measures which could lawfully be taken in the first case could be 
disputed without denying the lawfulness of Article 17, paragraph 3, of 
the Covenant. International law, however, does not regard as illegal 
the conclusion or the application of treaties of defensive alliance which 
involve resort to war by all the parties against the State which attacks one 
of their number. It would seem a fortiori that no illegality is committed 
against the aggressor State by agreeing to support the State attacked by 
measures falling short of resort to war or by actually employing such 
measures. It may be added that the provisions of the Covenant can claim 
a higher justification than any ordinary treaty of defensive alliance, since 
they constitute obligations mutually assumed towards one another by the 
great majority of States for the sole purpose of enforcing the pacific settle- 
ment of international disputes. 

If the view taken in the preceding paragraph is correct, it would follow 
that the aggressor State has no legal right to demand that the Members 
of the League shall formally resort to war with it before taking any particu- 
lar kind of economic measures contemplated by Article 16. A reservation 
should doubtless be made as regards treaty stipulations and rules of law 
which are applicable even in time of war, but, subject to this, it is difficult 
to argue that the action to be taken under the article must conform to 
legal limitations arising from rights of the aggressor State, whether under 
treaty or otherwise. It may be argued, on the other hand, that the ag- 
gressor State, unless it is a non-Member State which has not accepted 
the obligations of the Covenant, is under a legal obligation to regard any 
application of the sanctions of Article 16, however severe, which is made 
without resort to war as consistent with the maintenance of a state of 
peace between it and the Members of the League applying the sanctions. 
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This argument is based on the consideration that the aggressor State has 
agreed that such a breach of the Covenant as it has committed shall 
result in the application of the sanctions to it. The argument is, however, 
only of theoretical importance. It would merely establish that, in resorting 
to war against the Members applying sanctions, the aggressor would be 
committing an illegality additional to the original illegality of its resort 
to war with the State which it has attacked. The fact, however, that 
a war has been illegally commenced does not in the present state of inter- 
national law affect the rights of the belligerent as such. Accordingly, the 
question of observing limitations in the measures taken appears to be one 
of policy and not of law. If they are confined within narrow limits, the 
chances that the aggressor State will not regard them as a casus belli will 
no doubt be increased. It is, however, clear that an act which in itself 
would not normally lead to active hostilities between two States changes 
its character when it is performed as part of concerted action by a number 
of States against a belligerent. It is also clear that the attitude of the 
aggressor State will ultimately be dictated not by legal considerations but 
by its judgment as to its own interests. There is, in fact, no means of 
preventing the aggressor State from making any measures in application 
of Article 16 the occasion of a resort to war against the States which apply 
them. The Members of the League, or some of them, might still maintain, 
as a matter of policy, the attitude of refusing for their part to consider 
themselves formally at war with the aggressor State. Their attitude would 
obviously be dictated by the course of events, the necessities of self-defense 
and the requirements of their common policy. 

(b) Position as regards Members of the League themselves. 

It is necessary, at least in theory, to distinguish between the case of 
a Member which is applying the sanctions and that of a Member which 
does not consider Article 16 tg have become applicable. 

It would seem that the article places upon the Member of the League 
which considers the casus foederis to have arisen not merely the obligation 
to take action itself but also the obligation to recognize the lawfulness of 
measures of economic pressure taken within the term of the article by 
other Members of the League, notwithstanding that they injure its interests 
and violate rights for which ordinarily it would be entitled to claim respect. 
In particular, under the article as originally drafted and still in force, 
the Members have expressly agreed that the States applying sanctions are 


to ensure “prevention of all financial, commercial or personal intercourse 
between the nationals of the covenant-breaking State and the nationals 
of any other State whether a Member of the League or not”’ (paragraph 1). 
At the same time, they have contracted ‘‘mutually to support one another 


in the financial and economic measures which are taken under this article, 
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in order to minimize the loss and inconvenience resulting from the above 
measures” (paragraph 3). 

These provisions suffice to negative any right of an individual Member 
applying the sanctions to claim that it alone is entitled to interrupt rela- 
tions between its own nationals and the covenant-breaking State or to 
determine the degree of such interruption; they oblige it to submit to such 
interruption at the hands of the other Members to the full extent con- 
templated by the article. 

Despite the intervention of the Council which is assumed to have taken 
place (see the second paragraph of this report), and although it may be 
hoped that the case will not occur, it is theoretically possible that a Mem- 
ber might refuse to participate in the sanctions on the ground that it did 
not consider the casus foederis to have arisen. Does it thereby become 
entitled to be treated on the same footing as the “third States’’ whose case 
is considered at (c) below? It may be argued that a Member is not bound 
to regard other Members as entitled to apply Article 16 unless it itself 
considers the Covenant to have been violated. This contention is thought 
to be ill-founded. Although the matter is not free from doubt, the better 
view appears to be that the Member, while entitled to decide for itself 
if there has been a breach of the Covenant which justifies and obliges 
it to apply Article 16, is bound as a party to the article to recognize the 
right of the other Members to hold for their part that there has been a 
breach of the Covenant and to interrupt intercourse between the peccant 
State and the nationals and territory of all other States, including those 
of the Member itself. If this view is correct, however, the Member refusing 
to apply the sanctions is exposed to losses without being entitled to the 
assistance of the other Members under the above-quoted provision of 
paragraph 3 of the article, and it incurs the risk that, in performing its 
legal duty of acquiescing in measures affecting its nationals and territory, 
it may incur the hostility of the covenant-breaking State. Its position 
is in fact one for which express provision is not made in Article 16, which 
appears to be inspired by the hope that the Members of the League will 
in fact be unanimous. 

Although, as is pointed out under (c) below, the economic provisions 
of Article 16 represent the maximum action which the Members of the 
League would claim to take if they declared themselves at war with the 
covenant-breaking State, the idea that a Member could be entitled to 
object to the full application of these provisions unless the state of war 
existed is not a necessary conclusion from the terms of the article and has 
not been approved in previous discussions of the subject by the competent 
organs of the League, but, on the contrary, appears to be irreconcilable with 
the unanimous opinion expressed by the Members of the League in the 
Assembly resolutions of 1921. 


[85] 








= - at = as = aa a mS 
SL SE PE SLR hh BR RIG ES Btn me ATA EE i pe 


RTE 


et 


430 


The conclusion is that strict application of the economic sanctions of the 
article without resort to war is possible without violating legal rights of the 
Members applying the sanctions or (probably) of Members which do not 
consider the Covenant to have been broken. 

* * . « . * 
(c) Position as regards ‘‘third States.” 

By ‘‘third States’’ is meant States which are not parties to the agression 
(resort to war) which provokes the sanctions and are not Members of the 
League. It is with regard to such States that the most delicate legal ques- 
tions will arise in connection with the application of economic sanctions, 
particularly if they are applied without declaration of a state of war against 
the agressor State. 

A third State is not under any treaty obligation to acquiesce in the 
measures contemplated by Article 16 of the Covenant, and, on the prin- 
ciple: “‘ pacta tertiis neque nocent neque prosunt,’’ the coming into force 
of the Covenant could not in strict law affect ipso facto any rights which it 
possesses under general principles of international law and by treaty in 
respect to maintenance of intercourse between its nationals and territory 
and the aggressor State. Nor, on the other hand, should the Covenant be 
regarded as imposing on the Members of the League an obligation to violate 
the rights of a third State. It is true that Article 16 places the third State's 
nationals and territory on the same footing as those of a Member of the 
League in the provisions (paragraph 1) which contemplate the absolute 
isolation of the agressor from the reist of the world. A treaty must, however, 
be assumed to be intended to be nterpreted subject to the rights of third 
States under international law. Furthermore, those provisions are part 
of the maximum action to be taken under the article, i. e., from part of 
measures which include declaration of war and employment of armed 
forces against the aggressor State, and, applied in such circumstances, 
they may be regarded as representing the severest policy of economic 
pressure consistent with the laws of war. There is nothing in the article 
to render their strict application obligatory on Members of the League 
when their policy is to use measures of pressure falling short of formal 
resort to war. 

It is therefore prudent to conclude that, in applying the economic sanc- 
tions of Article 16 without resort to war, the Members of the League 
must fully respect the rights of third States. 

On the other hand, it must not be ignored that, in acting under Article16, 
the Members of the League are not asserting or defending their own 
selfish interests but, at the cost of loss and inconvenience to themselves, 
are carrying out a treaty obligation designed to maintain the peace of the 
world by enforcing pacific settlement and international disputes; and that 
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the success of the League in realizing this policy of pacific settlement, and 
its success in enforcing it against States which refuse compliance, are mat- 
ters in which the peaceful third State may itself be considered to have 
an interest. It is therefore unnecessary to assume that, when the occasion 
arises, third States will necessarily take the same view of their rights under 
international law as they might be expected to take in the case of a war, 
or of a resort to measures of economic pressure without declaration of war, 
by a State or groups of States pursuing their individual interests against 
another State or States. While it is not safe to rely in theory, and in 
advance of the event, upon this possibility, there must be held to be a 
possibility that third States, even if their active cooperation is not secured, 
may recognize such adaptation of the traditional rules of international 
law as experience may show to be necessary to render the application of 
Article 16 effective. 

The considerations suggested in the preceding paragraph as entitling 
the Members of the league to hope that a benevolent attitude towards 
their policy may be adopted by third States are reinforced by the fact 
that, except in the case in which it is a non-Member of the League which 
has not accepted the obligations of the Covenant, the aggressor State, 
by its original resort to war, will have violated a treaty obligation and 
thereby committed an illegal act, and the measures applied to it will be 
measures which it has agreed shall be applicable in such an event. These 
facts do not, however, modify the legal position of the third State, since 
a belligerent’s rights towards neutrals do not depend upon the legality 
or illegality of its conduct in resorting to war. 

Assuming that the third State will claim to the utmost all the rights 
which it can found upon international law as it existed before the Covenant, 
it is clearly impossible to say with certainty and in detail what measures 
would or would not be regarded by such State as violating their rights. 
The following propositions may, however, be ventured on the subject 
as a whole. 


I. Measures taken by the Member of the League within its own territory 
and in regard to its own nationals. 

(1) It would not seem that the third State would have a legal right to 
object to the Member of the League imposing upon nationals of the 
aggressor State, in so far as they were resident or carried on business within 
its territory, disabilities which interrupted their intercourse with the 
territory or nationals of the third State. Such measures would be taken 
by the Member in performance of treaty provisions of which the third 
State and its nationals had full notice and in defense of interests which it 


considered vital, by way of exercise of its territorial sovereignty. 
- * * a7 * * 
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II. Measures applicable outside the territorial jurisdiction of the Member 
of the League. 

It is under this head that measures to be taken at sea fall to be considered. 

If a state of war has been declared by the Members of the League against 
the aggressor State, Article 16 appears to contemplate all or any measures 
consistent with the laws of war. If the Members of the League do not claim 
that a state of war exists, and are thereby precluded from demanding the 
full rights of belligerents against third States under the general principles 
of international law, the weapon which previous international practice 
may be held to place at their disposal is the so-called ‘‘pacific blockade”’ 
to which special reference is made in the question asked by the Council. 


* * + * + + 


It would not in fact be prudent to attempt to lay down positively in 
advance the measures which the Members of the League could consider 
themselves as legally entitled to adopt towards third States under the 
form of a pacific blockade. Not merely is the existing law uncertain, but 
it is uncertain how far third States would or would not be disposed to take 
a narrow view of the application of the existing law to the special and 
unprecedented case of a pacific blockade applied under Article 16 of the 
Covenant. The tendency before the war of 1914-18 was to recognize that 
a pacific blockade imposed in the interests of international order by a 
number of Powers had a much higher claim to be regarded as an institu- 
tion of international law than a blockade enforcing the particular interests 
of certain Powers, and a blockade under Article 16 is in the fullest sense one 
falling within the first category. 

It appears to be a legitimate conclusion from the practice and doctrine 
of international law before the war of 1914-18 that a pacific blockade 
imposed in application of Article 16 of the Covenant and observing certain 
conditions and limits would be a measure the legal validity of which 
should be recognized by third States. To secure such recognition from 
third States, it would seem that the blockade ought to comply with the 
conditions as to notification and effectiveness which apply to a blockade 
in time of war. The blockade would give the right not to confiscate but 
to sequestrate ships of the blockaded State attempting to break through 
it and their cargoes, the ships and cargoes being ultimately returned with- 
out compensation to their owners. It would seem, further, that third 
States would not legally be entitled to object to the enforcement of the 
blockade, with the suggested consequences, against ships of Members of 
the League, whether applying the sanctions or not, and their cargoes. 

On the other hand, it is very doubtful whether the third State would 
be legally bound to acquiesce in the enforcement of the blockade against 
its own ships and their cargoes. 
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If, however, ships of third States are free to pass the blockade, there is 
an obvious danger that the utilization of such shipping for intercourse with 
the blockaded State may greatly diminish the efficiency of the economic 
sanctions. 

To meet this difficulty there seem to be the following possibilities; 

(1) Third States may in fact be led, by their sense of the importance 
to the whole world of the observance of the methods of pacific settlement 
laid down by the Covenant, or by sympathy with the League’s attitude 
in the particular case, to acquiesce in the application of the pacific blockade 
to their own ships. 

(2) In previous cases, refusal of third States to recognize the legitimacy 
of a pacific blockade affecting their ships has led to no actual change in 
the measures adopted but to the formal declaration of a state of war for 
the purpose of investing the blockading Powers with the rights of bel- 
ligerents. 

It is clear that a third State would incur a great moral responsibility 
it if were to compel the Members of the League to depart from the policy 
of seeking to secure the due observance of the Covenant without formal 
resort to war. 

(3) Previous cases suggest the possibility that the Members of the 
League might not be obliged to declare themselves at war, but that the 
third State might consider it proper, for its part, to treat them as bel- 
ligerents in order to exercise towards them the rights and responsibilities 
of a neutral and safeguard itself against possible complaints of breach 
of neutrality from the side of the covenant-breaking State. 

Neither of the last two possibilities would involve armed hostilities on 
the part of the Members of the League against the covenant-breaking 
State or prevent them from making clear to the latter at all times their 
willingness to secure immediate peaceful settlement of the questions 
at issue. 


7. MEMORANDUM ON ARTICLES I0, II, AND 16 OF THE COVENANT 
SUBMITTED BY M. RUTGERS, RAPPORTEUR, FEBRUARY 3, 1928” 
« 7 + * * * 


VII. Conclusions 


207. It does not seem advisable to draw up a rigid and complete code 
of procedure for the League in times of emergency, and the present memo- 
randum and its conclusions propose neither to extend nor to curtail the 
rights and duties of the Members of the League. 

It is both feasible and desirable, however, to give some indication of 
the possibilities offered by the different articles of the Covenant and the 


% Preparatory Commission for the Disarmament Conference, Committee on Arbitration 
and Security, Publications of the League of Nations, Disarmament, 1928, IX, 3, p. 39. 
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way in which they may be applied, without expressing any opinion as to 
the particular methods which the infinite variety of possible cases may in 
practice require. 

208. To ensure the effectiveness of the League's action in any eventu- 
ality under the articles of the Covenant and, in particular, under Articles 4, 
10, 11 and 16, it is vitally important that the technical studies and 
preparations for improving the communications of the League’s organs 
should be actively pushed forward. 

209. The task of the League of Nations is to maintain peace; to fulfil 
this task it must, above all, prevent war. The application of repressive 
measures, which cannot but have serious consequences, will only take 
place in extreme cases in which the preventive measures have unfortu- 
nately failed in their object. 

210. With regard to the application of Article 11, the Report of the 
Committee of the Council, approved by the Assembly at its eighth ordinary 
session, is a valuable guide, to which the present memorandum adds a 
few new indications. 

211. A hard-and-fast definition of the expressions ‘aggression ’’ (Article 
10), and “resort to war’’ (Article 16) would not be free from danger, since 
it might oblige the Council and the Members of the League to pronounce 
on a breach of the Covenant and apply sanctions at a time when it would 
still be preferable to refrain for the moment from measures of coercion. 
There would also be the risk that criteria might be taken which, in unfore- 
seen circumstances, might lead to a State which was not in reality respon- 
sible for hostilities being described as an aggressor. 

212. The preparation of the military sanctions provided for in Article 16 
does not seem likely to promote mutual confidence between the States. 
Members of the League of Nations, unless at the same time various forms 
of pacific procedure suitable for the settlement of all international disputes 
are organized, and unless there is also a general agreement on the reduction 
and limitation of armaments. 

213. In order to facilitate the application of Article 16 in case of need, 
it is necessary to make a full and conscientious use of the other articles of 
the Covenant and especially of Article 11. This article enables the Council 
to keep in touch with developments in a conflict and so to construct a 
basis for the decisions which it may be called upon to take under Article 16, 

214. It would be desirable to put an end to the uncertainty consequent 
upon the fact that several amendments to Article 16, the majority dating 
from 1921, have not yet secured the necessary number of ratifications, 
either by securing their ratification in the near future or finally abandoning 


them. 
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215. It would be well that, in the event of resort to war, the Council 
should declare whether a breach of the Covenant has or has not taken 
place, and should state which of the two parties to the dispute has broken 
the Covenant. 

216. In determining the aggressor the Council will find, among other 
factors helping it to form a judgment, a valuable indication in the extent 
to which and the manner in which the parties to the dispute have promoted 
the action previously taken by the Council in application of the articles 
of the Covenant, and especially of Article 11, to maintain peace. 

217. Apart from the recommendations provided for in paragraph 2 of 
Article 16 concerning participation in military sanctions, it would be 
desirable for the Council in some cases to make recommendations to the 
Members regarding the application of the measures of economic pressure 
mentioned in the first paragraph of Article 16. In this eventuality, the 
Council could consult economic and financial experts in the countries 
specially concerned. 

218. The study of the question of the financial assistance to be given to 
a State victim of an aggression should be pursued both from the technical 
and the political points of view. In carrying out this study, the possibility 
of providing assistance, even before Article 16 is applied, should be ex- 
amined. 


V. DocuMENTs ILLUSTRATING THE DEVELOPMENT OF PARTIALITY 


I. CORRESPONDENCE IN REGARD TO THE BLOCKADE OF VENEZUELA 
BY GERMANY, GREAT BRITAIN AND ITALY IN 1902% 


a. Promemoria, Imperial German Embassy, Washington, December 20, 
1901. 

In case the German Government should be obliged to use coercion 
against Venezuela in connection with the pending claims, it will have 
to be considered what kind of measures should be applied. 

The most important measure of coercion—that is, the blockade of 
Venezuelan harbors—would have to be carried through without a declara- 
tion of war preceding it. The blockade would therefore be a peace block- 
ade. Such a blockade would touch likewise the ships of neutral Powers, 
inasmuch as such ships although a confiscation of them would not have 
to be considered, would have to be turned away and prohibited until the 
blockade should be raised. In the same manner, European States have 
proceeded on such occasions, especially England and France. 


b. Mr. Hay, Secretary of State, to Mr. Tower, Ambassador to Ger- 
many, December 12, 1902. 
%| United States, Foreign Relations, 1901, p. 196; 1903, PP. 420, 421, 455. 
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Mr. Hay, referring to the promemoria of the Imperial German Embassy 
of December 20, 1902, stating that the proposed pacific blockade of 
Venezuelan harbors ‘would touch likewise the ships of neutral Powers, 
inasmuch as such ships, although a confiscation of them would not have 
to be considered, would have to be turned away and prohibited until the 
blockade should be raised,” directs Mr. Tower to say to the German 
Government that the United States adheres to the position taken by it 
in relation to the Cretan blockade in 1897 (see Foreign Relations, 1897, 
p. 255), and therefore does not acquiesce in any extension of the doctrine 
of pacific blockade which may adversely affect the rights of States not 
parties to the controversy, or discriminate against the commerce of neutral 
nations; and that the Government of the United States reserves all of its 
rights in the premises. —_——_—_—— 

c. Mr. Tower to Mr. Hay, December 14, 1902. 

Mr. Tower reports that he has been informed by the German Govern- 
ment, in reply to the Department’s telegram relating to Venezuelan 

, blockade, that Germany was at first inclined to a pacific blockade, but that 
Great Britain insisted on establishing a warlike blockade. Consequently 
Germany has yielded to the wishes of Great Britain, and intends to unite 
in a joint declaration of a warlike blockade in a few days. Mr. Tower 
has been assured by the Secretary of State for Foreign Affairs that Ger- 
many at present has no intention whatever to declare war or to proceed 
beyond the establishment of warlike blockade. 


d. Mr. Hay to Mr. Tower, December 16, 1902. 


Mr. Hay directs Mr. Tower to ascertain discreetly what is intended by 
warlike blockade without war, especially as regards neutrals, and to repre- 
sent the desirability of arbitration, which Venezuela now earnestly wishes. 


e. Mr. Tower to Mr. Hay, December 17, 1902. 

Doctor von Muehlberg, the under-Secretary of State for Foreign Affairs, 
informed me, . . . that it had been the intention of Germany to 
confine the combined operations in Venezuelan waters to a merely peaceful 
blockade, but that Great Britain had declined to accept a proposal to that 
end made by the Imperial Government, and had insisted that the blockade 
should be warlike in character.% He added that Germany had thereupon 
acceded to the wishes of Great Britain and had decided to unite in the 
establishment of a warlike blockade, though, as under the German law 
a measure of this kind could not be undertaken without the previously 
granted assent of the Bundesrath, the announcement of the warlike 


92 See Lord Lansdown, British Foreign Minister to Count Metternich, German Ambas- 
sador to Great Britain, December 2, 1902, Gooch and Temperley, British Documents on 
the Origin of the War, 1898-1914, Vol. 2, p. 160. 
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blockade would not probably be made until Monday or Tuesday, when it 
was expected that the necessary assent of the Bundesrath would have been 
obtained. 

I inquired of Doctor von Muehlberg whether it was intended that the 
warlike blockade should be accompanied by all the conditions attending 
such naval measures in general, to which he answered that this was the 
intention of Germany and Great Britain. I inquired further whether it 
was intended to declare war, to which Doctor von Muehlberg replied, 
quite emphatically, that the united Powers did not then intend to make 
a declaration of war or to take any hostile step beyond the declaration 
of a warlike blockade. 


f. Mr. White, Chargé d’affaires ad interim to Great Britain to Mr. 
Hay, December 18, 1902. 

Mr. White reports that the prime minister stated yesterday in the 
House of Commons that he agrees with the United States in thinking ‘‘there 
can be no such thing as a pacific blockade,”’ and that “evidently a blockade 
does involve a state of war,’’ and added that “‘all the conditions governing 
such a blockade have been drawn up and will be published in due time for 
the information of neutrals’; also, that ‘‘the governments are most anxious 
that these operations shall be as little inconvenient to neutral powers as 
they can possibly be made.” He furthermore said, in reply to a question, 
‘“‘Has war been declared?” ‘‘ Does the honorable and learned gentleman 
suppose that without a state of war you can take the ships of another 
power and blockade its ports.’’__ 


g. Germany blockade proclamation.” 

Proclamation regarding the blockade of the Venezuelan ports of Puerto 
Cabello and Maracaibo of the 20th of December, 1902. 

The Government of the United States of Venezuela having refused 
to satisfy the demands of the Imperial Government duly communicated 
to it, the blockade of the ports of Puerto Cabello and Maracaibo is decreed. 

The blockade comes into effect on December 20, 1902. 

Ships under other than Venezuelan colors which have cleared before 
the date of this proclamation from West Indian or eastern American ports 
are given a time allowance, this being twenty days in the case of sailing 
ships and ten days in that of steamships. 

Sailing ships from all other ports are given a time allowance of forty 
days and steamships one of twenty days. 

Ships under other than Venezuelan colors lying at the date of this 
proclamation in the blockaded ports are given a time allowance of fiftee 
days. 


% British proclamation of December 11, 1902 printed in British and Foreign State Papers. 
Vol. 95, p. 113 
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Ships attempting to violate the blockade will be subject to the rules 
applicable according to international law and the treaties with the neutral 
Powers. 

Berlin, December 20, 1902. COUNT VON BUELOW, 

The Chancellor. 


2. UNITED STATES DISCRIMINATORY EMBARGO ON EXPORT OF ARMS 
TO MEXICO, OCTOBER 19, 1915% 


BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A Proclamation 


Whereas, a Joint Resolution of Congress, approved March 14th, 1912, 
reads and provides as follows:—‘‘ That whenever the President shall find 
that in any American country conditions of domestic violence exist which 
are promoted by the use of arms or munitions of war procured from the 
United States, and shall make proclamation thereof, it shall be unlawful 
to export except under such limitations and exceptions as the President 
shall prescribe any arms or munitions of war from any place in the United 
States to such a country until otherwise ordered by the President or by 
Congress,’’ and 

Whereas, it is provided by Section II of the said Joint Resolution, 
“That any shipment of material hereby declared unlawful after such a 
proclamation shall be punishable by a fine not exceeding $10,000, or 
imprisonment not exceeding two years, or both’’: 

Now, therefore, I, Woodrow Wilson, President of the United States of 
America, acting under and by virtue of the authority conferred in me by 
the said Joint Resolution of Congress, do hereby declare and proclaim 
that I have found that there exist in Mexico such conditions of domestic 
violence promoted by the use of arms or munitions of war procured from 
the United States as contemplated by the said Joint Resolution; and I 
do hereby admonish all citizens of the United States and every person to 
abstain from every violation of the provisions of the Joint Resolution above 
set forth, hereby made applicable to Mexico, and I do hereby warn them 
that all violations of such provisions will be rigorously prosecuted. And 
I do hereby enjoin upon all officers of the United States, charged with 
the execution of the laws thereof, the utmost diligence in preventing viola- 
tions of the said Joint Resolution and this my proclamation issued there- 
under, and in bringing to trial and punishment any offenders against the 
same. 

. IN WITNESS WHEREOF, I have hereunto set my hand and caused 
the seal of the United States to be affixed. 

% World Peace Foundation, Pamphlets, Vol. 6, p. 89. 
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Done at the City of Washington this nineteenth day of October 
So in the year of our Lord one thousand nine hundred and fifteen 
E and of the Independence of the United States of America the 
one hundred and fortieth. 
WOODROW WILSON. 
By the President: 
Robert Lansing, 


Secretary of State. a 
The White House, 


Washington, October 19, 1915. 


My dear Mr. Secretary: 

I am informed by the Department of State that the recognized DE 
FACTO Government of Mexico is now in effective control of all the ports 
of entry in Mexico, except those along the international boundary in the 
States of Chihuahua and Sonora and all the ports in lower California. 

As an exception to the embargo placed on the exportation of munitions 
of war to Mexico by the President’s proclamation of October 19, 1915, 
you will please instruct the collectors of ports and other officers of the 
Treasury Department to permit to be exported through the United States 
custom houses munitions of war for the use of the recognized DE FACTO 
Government of Mexico or for industrial or commercial uses within the 
limits of the territory under its effective control as above set forth. This 
exception, however, shall not apply at the present time to shipments 
into the States of Chihuahua and Sonora and into the territory of lower 
California, and you will so instruct the appropriate collectors of customs 
and other officers of the Treasury Department. 

Sincerely yours, 


WOODROW WILSON. 
The Honorable the Secretary of the Treasury. 


3. URUGUAY DECREE MODIFYING NEUTRALITY REGULATIONS IN 
CASE OF WAR BY AMERICAN COUNTRIES, JUNE 18, 1917% 

Considering that in various communications the Government of Uruguay 
has proclaimed the principle of American solidarity as the criterion of its 
international policy, understanding that the grievance against the rights 
of one country of the continent should be considered as a grievance by all 
and provoke them to uniform and common reaction; 

Second, that in the hope of seeing an agreement in this respect realized 
between the nations of America which may make the practical and efficient 


% U.S. Oficial Bulletin, No. 35, p. 2; Naval War College, International Law Documents, 
1917, p. 249. Toa Uruguayan request of April 11, 1918 whether Germany regarded war 
as existing, Germany replied in the negative on May 16, 1918. N. Y. Times, Current 
History, Vol. 8 (pt. 1), p. 429, Naval War College, International Law Documents, 1918, 
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application of such ideals possible, the Government has adopted a watchful 
attitude with reference to its action, although it has signified in each case 
its sympathy with the continental nations which have been seen them- 
selves obliged to abandon their neutrality; 

Considering that, as long as such an agreement is not made, Uruguay, 
without acting contrary to the sentiments and convictions, could not treat 
the American nations which in defense of their own rights find themselves 
compromised in an intercontinental war, as belligerents; and 

Considering that this criterion is shared by the Honorable Senate, 

The President of the Republic 

At a general cabinet meeting 

Decrees: 

First, To order that no American country which in defense of its own 
rights should find itself in a state of war with nations of other continents 
will be treated as belligerents. 

Second, That it is ordered that existing decrees which may be in opposi- 
tion to this resolution are to remain without fulfillment. 

Third, Let it be communicated, published, etc. 


VIERA 
BALTASAR BRUM 

ARTURO GAYO 

PABLO VARSI (HIJO) 

FREDERICO VIDIELLA 

RODOLFO MEXXERA 

JUSLINO JIMENEZ DE ARECHAGA 
SANTIAGO RIVAS 


4. BURTON RESOLUTION TO PROHIBIT ARMS SHIPMENTS TO COUNTRIES 
ENGAGED IN AGGRESSIVE WARFARE, INTRODUCED IN THE HOUSE 
OF REPRESENTATIVES DECEMBER 5, 1927% 


JOINT RESOLUTION 


To prohibit the exportation of arms, munitions, or 


implements of war to certain foreign countries 


RESOLVED BY THE SENATE AND HOUSE OF REPRESENTA- 
TIVES OF THE UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That it is hereby declared to be the policy of the United 
States to prohibit the exportation of arms, munitions or implements of 
war to any country which engages in aggressive warfare against any other 
country in violation ofa treaty, convention, or other agreement to resort 

% 7oth Congress, 1st sess., H. J. Res. 1. 
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to arbitration or other peaceful means for the settlement of international 
controversies. 

Sec. 2. Whenever the President determines that any country has vio- 
lated any such treaty, convention, or agreement by engaging in aggressive 
warfare against any other country, and makes proclamation thereof, it 
shall be unlawful, until otherwise proclaimed by the President, or provided 
by act of Congress, to export any arms, munitions or implements of war 
from any place in the United States or any possession thereof to such 
country, or to any other country if the ultimate destination of such arms, 
munitions, or implements of war is the country so violating any such 
treaty, convention or agreement. 

Sec. 3. Whoever exports any arms, munitions, or implements of war 
in violation of Section 2 of this Resolution, shall, upon conviction thereof, 
be punished by a fine not exceeding $10,000, or by imprisonment not 
exceeding two years, or both. It shall be the duty of the Secretary of the 
Treasury to report any violation of Section 2 of this Resolution to the 
United States District Attorney for the district wherein the violation is 
alleged to have been committed. 


5. CAPPER RESOLUTION FOR THE RENUNCIATION OF WAR AND THE 
DISCOURAGEMENT OF ASSISTANCE TO AGGRESSORS INTRODUCED 
IN THE SENATE DECEMBER 16, 1927” 


JOINT RESOLUTION 


Whereas the Congress of the United States on August 29, 1916, solemnly 
declared it ‘‘to be the policy of the United States to adjust and settle its 
international disputes through mediation or arbitration, to the end that 
war may be honorably avoided”; and 

Whereas Aristide Briand, Minister of Foreign Affairs of the French 
Republic, on April 6, 1927, publicly declared to the people of the United 
States that ‘France would be willing to subscribe publicly with the 
United States to any mutual engagement tending to outlaw war, to use 
an American expression, as between these two countries” and proposed 
that the two countries enter into an engagement providing for the “ renun- 
ciation of war as an instrument of national policy”; and 

Whereas there has been strong expression of opinion from the people 
and the press of the United States in favor of suitable action by our govern- 
ment to give effect to the proposal of Monsieur Briand; and 

Whereas the present arbitration treaty between the United States and 
France providing for the submission to arbitration of differences of a legal 
nature arising between them will terminate on February 27, 1928; and 


” 7oth Congress, 1st sess., H. J. Res. 14. 
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Whereas the United States being desirous of securing peaceful settlement 
of international disputes and the general renunciation of war as an instru- 
ment of policy should not be under obligation to furnish protection for 
such of its nationals as aid or abet the breach of similar agreements between 
other nations: 

Now, therefore, be it 

RESOLVED BY THE SENATE AND HOUSE OF REPRESENTA- 
TIVES OF THE UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That it be declared to be the policy of the United States: 

I. By treaty with France and other like-minded nations formally to 
renounce war as an instrument of public policy and to adjust and settle 
its international disputes by mediation, arbitration and conciliation; and 

II. By formal declaration to accept the definition of aggressor nation 
as one which, having agreed to submit international differences to con- 
ciliation, arbitration or judicial settlement, begins hostilities without 
having done so; and 

III. By treaty with France and other like-minded nations to declare 
that the nationals of the contracting governments should not be protected 
by their governments in giving aid and comfort to an aggressor nation; and 

BE IT FURTHER RESOLVED, That the President be requested to 
enter into negotiations with France and other like-minded nations for 
the purpose of concluding treaties with such nations, in furtherance of 
the declared policy of the United States. 
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